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IMMIGRATION CONSEQUENCES OF CRIMINAL CONVICTIONS

I. Introduction

The Immigration and Naturalization Service [INS] begins its case against criminal aliens when state and federal prosecutors have concluded their cases and obtained convictions.  In order to do its job, INS relies on the continuing cooperation of criminal prosecutors.  This cooperation may include providing criminal conviction documents, answering inquiries on the status of an appeal, or providing substantive guidance on criminal law.  

Recent changes to the Immigration and Nationality Act [INA] have made enforcement of the immigration laws against criminal aliens a national priority.  This has increased the level of contact between INS and criminal prosecutors.  The purpose of this presentation is to inform prosecutors how the actions they take affect both criminal aliens and the ability of INS to do its job.

II.
State and Federal Sovereignty in Immigration Matters

The Supreme Court has explained that "control over matters of immigration is a sovereign prerogative" and that immigration is an area that, under the Constitution, is largely entrusted to the political branches of the federal government.  Landon v. Plasencia, 459 U.S. 21, 34 1982); see also U.S. Const., Art. I, § 8, cl. 4 (Congress "shall have [p]ower [t]o  . . . establish [a] uniform Rule of Naturalization . . . . .").  Congress, in turn, enacted the Immigration and Nationality Act, a comprehensive federal statutory scheme for the regulation of immigration and naturalization.  In analyzing the INA, the Supreme Court has noted that its cases “have long recognized the power to expel or exclude aliens as a fundamental sovereign attribute exercised by the Government's political departments largely immune from judicial control.”  Fiallo v. Bell, 430 U.S. 787, 792 (1977) (citation omitted; emphasis added).

The Supreme Court has ruled that a state law seeking to regulate aliens was invalid in light of the federal government's supreme power to restrict, limit, regulate, and register aliens under the Constitution.  In Hines v. Davidowitz, 312 U.S. 52 (1941), the Supreme Court found that Pennsylvania's Alien Registration Act obstructed the enforcement of the federal Alien Registration Act.  As the federal government's supreme power over "immigration, naturalization and deportation is made clear by the Constitution," the Court found that “Pennsylvania's law stands as an obstacle to the accomplishment and execution of the full purposes and objective of Congress."  312 U.S. 52 at 62 and 67.

The Supremacy Clause provides that the United States Constitution and the law of the United States are the supreme law of the land.  U.S. Const., Art. IV cl. 2.  State law is preempted by federal law if either it presents an actual conflict with federal law or if the federal law thoroughly occupies a legislative field such that it can be reasonably implied that Congress left no room for state supplementation.  Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992).  State law implicitly conflicts with federal law "where state law 'stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.'"  Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995) (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).

III.
What is a Conviction?


Prior to 1996, the INA did not contain a statutory definition of the term “conviction.”  Instead, the term had been defined for immigration purposes by caselaw.  Matter of Ozkok, 19 I&N Dec. 546 (BIA 1988).  Dissatisfied with the jurisprudential definition, Congress chose to adopt a uniform federal statutory definition in the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 [IIRIRA].  

Section 101(a)(48) of the INA, 8 U.S.C. 1101(a)(48), currently states: 

(A) The term "conviction" means, with respect to an alien, a formal judgment of guilt of the alien entered by a court or, if adjudication of guilt has been withheld, where-

(i) a judge or jury has found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and

(ii) the judge has ordered some form of punishment, penalty, or restraint on the alien's liberty to be imposed.

(B) Any reference to a term of imprisonment or a sentence with respect to an offense is deemed to include the period of incarceration or confinement ordered by a court of law regardless of any suspension of the imposition or execution of that imprisonment or sentence in whole or in part. 

This section took effect on September 30, 1996.  The definition applies to all convictions, even those entered before September 30, 1996.  Matter of S-S, Interim Decision 3317 (BIA 1997).  

IV. 
Finality of the Conviction

INS may only rely on a conviction as a basis for removing an alien from the United States if that conviction is “final.”  A conviction is considered final for immigration purposes only when the alien has exhausted his direct appeal rights. See Pino v. Landon, 349 U.S. 901 (1955).  Therefore, while a direct appeal is pending, INS may not initiate removal proceedings.
 

There are several important points with regard to finality:

1. Filing an appeal only affects a conviction for immigration purposes where the alien’s appeal lies as a matter of right.  Appeals to the first appellate court render a conviction useless to INS until the appeal is resolved.  See Matter of Thomas, 21 I&N Dec. 21 at n. 1 (BIA 1995); Will v. INS, 447 F. 2d 529 (7th Cir. 1971).  INS may not detain an alien, who otherwise has legal status, on the basis of such an appealed conviction.  

2. In contrast, the pendency of a discretionary appeal (i.e. one requiring certification from the appellate court) does not affect the validity of a conviction for immigration purposes).  Morales-Alvarado v. INS, 655 F. 2d 172 (9th Cir. 1981); Matter of Espinoza, 15 I&N Dec. 328 (BIA 1975).  

3. If the alien appeals only the sentence and not guilt, there is no effect on immigration proceedings, except where removability hinges on a minimum sentence – for example with certain aggravated felonies.

4. Similarly, the filing of a coram nobis/habeas petition does not affect the validity of the conviction, as it is not considered a direct appeal.  Morales-Alvarado, supra.
5. If the alien prevails on an appeal of a criminal case that resulted in an order of removal, it may serve as a basis to seek reopening of the removal proceedings.  See Defaria v. INS, 13 F. 3d 422  (1st Cir. 1993).

Although the traditional meaning of finality may be subject to a different interpretation following IIRIRA, INS has not yet chosen as a matter of policy to initiate removal proceedings until direct appeal rights are exhausted.  Therefore, it is still necessary for an alien to exhaust or waive his or her right to direct appeal before a removal proceeding may be initiated.

V. 
How does INS use Criminal Convictions to Remove Aliens?

A.  
Aliens are generally encountered by INS:

--At a port of entry;

--Affirmative applications for immigration benefits;

--Worksite enforcement; OR

--IHP [Institutional Hearing Program – immigration courts are located in state   

   prisons so that removal proceedings may be completed there while the alien is 

   serving his sentence, without placing the alien in INS custody.] 

B.  
After encountering an alien, INS:

--determines the alien’s immigration status;  

--secures a conviction record;

--initiates removal proceedings by lodging a charging document [Notice to 

   Appear--NTA] and may detain the alien.

C.  
If an alien is serving a sentence for a conviction on direct appeal, INS will periodically check on the appeal status.  Only after dismissal of the direct appeal may INS charge the alien with removability based on the conviction.  Thus, if the crime forms the only basis for removing the alien, INS may not lodge a detainer until the appeal is dismissed.

When INS asks a prosecutor to move to expedite an appeal, we are doing so because, if the alien is released before the appeal is dismissed, INS may be unable to locate the alien again.  It is therefore important to INS that the appeal be decided while the alien is still incarcerated, especially where the alien is otherwise in a legal status.

D.  
Immigration proceedings

The alien may contest any of the allegations regarding his status or convictions. However, the alien may not collaterally attack the conviction in immigration court.  Matter of Madrigal, 21 I&N Dec. 323, 327 (BIA 1996).

An indeterminate sentence is treated as a sentence for the maximum potential term.  Matter of S-S-, supra.

The Immigration Judge (IJ) determines if alien is subject to removal and decides any application for relief filed by the alien. 

Either the alien or the INS may appeal an IJ’s decision to the Board of Immigration Appeals (Board) – the administrative appellate body.  See 8 CFR Section 3.1(b).

The alien may sometimes appeal the Board’s decision to federal court.  See former INA Section 106, IIRIRA Section 309.4, INA Section 242. 

VI. Congressional Sentiment on Criminal Aliens/Drug Offenses

Congress has clearly spoken in recent years regarding its intention to effect the removal of convicted criminal aliens from the United States.  This can be seen in the expansion of charges of removal, including a dramatic expansion of the crimes that constitute aggravated felonies, and in the preclusion of most forms of relief for criminal aliens.  Congress eliminated an immigration provision (former section 241(b)) that gave effect to Judicial Recommendations Against Deportation (JRADs) and certain pardons as long ago as the Immigration Act of 1990.  Such action can be regarded as an early step in centralizing federal control over the effect of a conviction and the meaning of the term.  

Congress has also noted its serious concern regarding convictions for drug offenses and the detrimental effect of drugs on American society.  The Board acknowledged this Congressional intention and the effect of illegal drugs in such cases as Matter of Burbano, 20 I&N Dec. 872, 878 (BIA 1994).  The INS believes that the adoption of a federal standard for the review of state court convictions vacated solely for immigration purposes is consistent with the expressed Congressional intention regarding criminal aliens, especially convicted drug offenders.  Such a result is also consistent with the Board’s recognition in Matter of Roldan, Interim Decision 3377 (BIA 1999), that the term conviction may have different meanings for citizens and aliens.   Roldan, at p. 9.  However, the Board has yet to adopt such a standard.

VII.
Rehabilitative and Ameliorative Statutes

The states have enacted various rehabilitative statutes, often designed to ameliorate the consequences of convictions for youths or first offenders.  Notwithstanding this development, the amended definition of the term “conviction” and Matter of Roldan, supra, reduce or eliminate the effect of local rehabilitative statutes in immigration court.  

Interpreting the new definition in Matter of Roldan, supra at p. 15, the Board held that “an alien is considered convicted for immigration purposes upon the initial satisfaction of the requirements of section 101(a)(48)(A) of the Act, and he remains convicted notwithstanding a subsequent state action purporting to erase all evidence of guilt through a rehabilitative procedure.”  The Board stated: “[w]e thus have a clear indication that Congress intends that the determination of whether an alien is convicted for immigration purposes be fixed at the time of the original determination of guilt, coupled with the imposition of some punishment.”  Roldan, at p. 12.  The Board explicitly recognized that “[b]oth the language of the statute and its legislative history implicitly recognize that the term “conviction” may have a different meaning for an alien from that which it has for others.”  Roldan, at p. 9

The Board has previously considered issues related to the authority of a state criminal court to modify or vacate a conviction.  In Matter of Sirhan, 13 I&N Dec. 592, 595 (BIA 1970), the Board found that it was appropriate to consider the criminal court’s jurisdiction to revise a prior order, calling it “a proper and necessary issue for consideration” in immigration proceedings.”  The party questioning the jurisdiction of the court “must establish the lack of jurisdiction by convincing evidence.”  Id.  Cf. Matter of Tucker, 15 I&N Dec. 337, 339 (BIA 1975) (modification of finding of guilt and reduction of sentence was specifically provided for in California Penal Code without new trial). 

VIII.
Conclusion


Actions taken in criminal court have a significant impact upon the enforcement of our nation’s immigration laws.  Please refer to the list of contacts below if you have questions or need to initiate contact with INS.

IX.
Points of Contact.

Further issues related to these topics should be referred to the nearest INS Regional or District Counsel office.  However, in the event that you are uncertain as to which location to consult or have a national issue to discuss, feel free to contact either the Office of General Counsel or the Office of Appellate Counsel.

Office of General Counsel




(202) 514-2895

Office of Appellate Counsel

     Chief Appellate Counsel Julia K. Doig


(703) 756-6257

Eastern Region Office of Regional Counsel, Burlington, Vermont

     Regional Counsel Jack Penca



(802) 660-5043

     Arlington, VA

     District Counsel Eloise Rosas



(202) 307-1579

     Baltimore, MD 

     District Counsel George Maugans



(410) 962-0773


     Atlanta, GA

     District Counsel Terry Bird



(404) 331-6831


     Boston, MA

     District Counsel Frederick McGrath


(617) 565-3140

     Buffalo, NY

     District Counsel James Grable



(716) 551-4741 x3200

     Cleveland, OH

     District Counsel Victoria Christian


(216) 522-4860

     Detroit, MI

     District Counsel Edward Dunlay



(313) 568-6033

     Miami, FL

     District Counsel Daniel Vara, Jr. 



(305) 762-3656

     Newark, NJ

     District Counsel Charles Parker



(973) 645-2318

     New Orleans, LA

     District Counsel Joseph Aguilar



(504) 589-3544


     New York, NY

     District Counsel Brian Meyers



(212) 264-3382

     Philadelphia, PA

     District Counsel Kent Frederick



(215) 656-7146

     San Juan, PR

     District Counsel Vivian Lopez



(787) 766-5993

Central Region—Office of Regional Counsel, Dallas, Texas

     Regional Counsel Patrick T. McDermott


(214) 905-5324

     Chicago, IL

     District Counsel Samuel Der-Yerghiayan


(312) 385-1900

     Dallas, TX

     District Counsel James Reynolds 



(214) 905-5770

     Denver CO

     District Counsel Corina Almeida



(303) 371-4711

     El Paso, TX

     District Counsel Guadalupe Gonzalez


(915) 225-1803

     Harlingen, TX

     District Counsel Miguel Ocha



(956) 389-7051

     Helena, MT

     District Counsel Ann Tanke



(406) 449-5223

     Houston, TX

     District Counsel Gary Goldman



(281) 774-5996

     Kansas City, MO



     District Counsel Karl Cozad



(816) 891-9318

     Omaha, NE

     District Counsel Paul Stultz



(402) 697-9205

     St. Paul, MN

     District Counsel Richard Soli



(612) 313-9070

     San Antonio, TX

     District Counsel Greg Ball




(210) 96 7-7118

Western Region—Office of Regional Counsel, Laguna Niguel, California

     Regional Counsel William B. Odencrantz


(949) 360-3039

     Anchorage, AK

     District Counsel Dorothy Stefan



(907) 271-3109

     Honolulu, HI

     District Counsel Mary Osaka



(808) 532-2149

     Los Angeles, CA

     District Counsel John Salter



(213) 894-2805/2141

     Phoenix, AZ

     District Counsel Patricia Vroom



(602) 379-3164

     San Diego, CA

     District Counsel Martin Soblick



(619) 557-5578

     San Francisco, CA


     District Counsel Ronald LeFevre



(415) 705-4486

     Seattle, WA

     District Counsel William Birkett



(206) 553-236
� Materials prepared by Barry O’Melinn, Appellate Counsel, INS.


� “Removal proceedings” were known as deportation until Congress changed the terminology in 1996.
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