PROCEEDINGS








	IN THE CASE OF: �mergerec �





	BOARD DATE:           22 July 1998 


	DOCKET NUMBER:   AC97-09309�mergerec �





	I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Mr.�
Calvin M. Fowler�
�
Chairperson�
�
�
Mr.�
Fred N. Eichorn�
�
Member�
�
�
Mr.�
Raymond V. O’Connor, Jr.�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant and counsel if any, did not appear before the Board.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)





FINDINGS:





1.  The applicant has exhausted or the Board has waived the requirement for exhaustion of all administrative remedies afforded by existing law or regulations.


�
2.  The applicant requests that he be paid an enlistment bonus in the amount of $1,500.00.





3.  The applicant states, in effect, that he was guaranteed a $1,500 enlistment bonus in his enlistment contract that was to be paid upon completion of his advanced individual training (AIT).  However, when he completed his AIT he was informed that he was not entitled to a bonus.





4.  The applicant’s military records show that the applicant enlisted in the USAR on 2 March 1994 under the Student Loan Repayment Program (SLRP) and entitlement to a cash enlistment bonus of $1,500.00.





5.  On 29 March 1996 the applicant filed a complaint to the Inspector General (IG) of the USAR Regional Support Command in Oakdale, Pennsylvania,  complaining that he had not received his enlistment bonus, payment for his leave, and his entitlements for attending AIT.





6.  The IG replied on 30 June 1996 in a letter to the applicant informing him that his pay issues had been resolved, but that his contract which entitled him to an enlistment bonus was in error, in that a bonus was not authorized for his military occupational specialty (MOS).





7.  The IG further explained that the applicant had three options in this matter.  He was informed that he could apply to this Board for relief, he could request discharge for a defective enlistment, or he could remain a member of the USAR without the enlistment bonus.





8.  In the processing of this case an advisory opinion (COPY ATTACHED) was obtained from the Office of the Chief of Army Reserve (OCAR) which opined that the MOS for which the applicant enlisted for was not authorized an enlistment bonus.  The OCAR recommended that his request be denied.





9.  Army Regulation 601-210 governs eligibility criteria, policies, and procedures for enlistment and processing of persons into the USAR.  It states, in pertinent part, that when a breach of enlistment occurs, the service member has a reasonable time to present a claim.  The time period starts from the date the member is informed that his or commitment will not be honored, or he or she discovers that the commitment has been breached.














CONCLUSIONS:





1.  It is apparent that the applicant enlisted in good faith and was promised an enlistment bonus upon completion of his AIT.  However, for reasons not explained in the available records, the Department erred in promising the enlistment bonus, which has resulted in an injustice to the individual concerned.





2.  Notwithstanding the obvious injustice that has occurred, the MOS for which the applicant enlisted was not designated as an MOS authorized to receive an enlistment bonus.  Therefore, he should never have been promised the bonus.  Likewise, to grant the authorization of a bonus to which he was never legally entitled to receive would afford him a benefit not afforded to others in similar circumstances.





3.  While it is regrettable that this injustice has occurred, the Department has procedures in place which allows soldiers to be separated from the service based on its failure to fulfill it’s contractual obligations.  Consequently, the applicant has the right to request discharge, if he so chooses, based on a defective enlistment contract.





4.  In this matter, the Board finds that under the circumstances the applicant tried to resolve the matter in a timely manner.  Therefore, should he choose to do so, he may request discharge based on an unfulfilled enlistment commitment, provided he submits his requests within 180 days of this Board’s action.





5.  Accordingly, the Board finds that payment of an enlistment bonus would not be equitable to others who enlisted in the same MOS but who have no options to request discharge.  Inasmuch as the applicant has the option to request termination of his contract, his request for payment of an enlistment bonus is denied.  





6.  The Board also finds that in the interest of justice the applicant should not incur any debt as the result of his exercising his right to be discharged.  Therefore, should he elect to request discharge based on a defective enlistment, the Board directs that any monies paid out by the Department under the SLRP will not be recouped from the applicant provided he requests discharge within 180 days of the Board’s decision.





7.  In view of the foregoing, the applicant’s records should be corrected as recommended below.








RECOMMENDATION:





1.  That all of the Department of the Army records related to this case be corrected by:





	a.  showing that the individual concerned submitted his claim for an unfulfilled enlistment contract in a timely manner provided he elects to be discharged within 180 days of the action by this Board; and





b.  by showing that any debt incurred as a result of payments under the SLRP are canceled/remitted in the event the applicant requests discharge within 180 days of the Board’s action.  





2.  That so much of the application as is in excess of the foregoing be denied 





BOARD VOTE:  





________  ________  ________  GRANT AS STATED IN RECOMMENDATION





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














		______________________


		        CHAIRPERSON


�
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