PROCEEDINGS








	IN THE CASE OF�mergerec �





	BOARD DATE:           15 July 1998 


	DOCKET NUMBER:   AC98-06573�mergerec �





	I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Mr.�
James C. Hise�
�
Chairperson�
�
�
Ms.�
Joann H. Langston�
�
Member�
�
�
Mr.�
Thomas D. Howard, Jr.�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant and counsel if any, did not appear before the Board.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)





FINDINGS:





1.  The applicant has exhausted or the Board has waived the requirement for exhaustion of all administrative remedies afforded by existing law or regulations.


�
2.  The applicant requests that his discharge from the USAR be voided and that he be transferred to the Retired Reserve.





3.  The applicant states that he received a letter from the Army Reserve Personnel Center (ARPERCEN) dated 1 May 1995 which indicated that he failed to earn sufficient credit for a good year and that he was being afforded an opportunity to apply for a one-time waiver.  He further states that he had received a similar letter the year before and had filled it out and returned it, so he was confused.  Additionally, he received an identical letter the next day (In May 1995) with a different point of contact.  He goes on to state that he attempted to contact the numbers provided but always met with busy signals.  He continues by stating that one month prior (April 1995) he received a set of orders changing his Individual Mobilization Augmentee (IMA) assignment from Virginia to Alabama and he called his new unit to introduce himself and discuss the assignment.  In July 1995 he received orders discharging him from the USAR and proceeded to contact officials at the ARPERCEN.  He was informed that his records were no longer at ARPERCEN and that he would have to apply to the Board for a correction of his records.  However, in December 1995, he received notification from the ARPERCEN that he was nonselected for promotion to the rank of colonel, which would indicate that in fact his records were at the ARPERCEN.





4.  The applicant’s military records show that on 31 August 1991, while serving in the rank of lieutenant colonel, the ARPERCEN notified the applicant (20-year letter) that he had completed the required years of service to be eligible for retired pay upon application at age 60.





5.  On 25 February 1994 the ARPERCEN informed the applicant that due to a change in Army Regulation 140-10, he was required to earn at least 50 points of qualifying service each year in order to remain in an active status.  The ARPERCEN also informed him that he had failed to do so and that he could either request a one-time waiver, request to be transferred to the Retired Reserve, or be discharged.





6.  The ARPERCEN issued the applicant orders on 12 April 1995 transferring him from an IMA assignment in Virginia to one in Alabama.  On 14 April 1995 the ARPERCEN issued the applicant a Chronological Statement of Retirement Points (DARP Form 249-2) which indicates that he had 23 years, 4 months, and 7 days of qualifying service for retired pay purposes.





7.  On 1 May 1995 the applicant received a Notification of Nonparticipation which informed him of essentially the same information as the 25 February 1994 letter. The applicant also received an identical letter also dated 1 May 1995 but with a different point of contact.





8.  On 23 June 1995 the applicant was honorably discharged from the USAR and on 16 October 1995 the ARPERCEN notified him that he had been nonselected for promotion to the rank of colonel.





9.  Army Regulation 140-10, in effect at the time, set forth the basic authority for the assignment, attachment, detail and transfer of USAR soldiers.  Chapter 7 of the regulation relates to the removal of soldiers from active status and states, in pertinent part, that soldiers removed from an active status will be discharged or, if qualified and if they so request, will be transferred to the Retired Reserve. 





10.  Army Regulation 135-178, in effect at the time, established the policies, standards, and procedures governing the administrative separation of enlisted soldiers from the reserve components.  Paragraph 1-3 stated, in pertinent part, that orders discharging a soldier would not be revoked or the effective date changed after the effective date of discharge unless there was evidence of manifest error or fraud.  After the effective date of discharge, orders could be amended by the separation authority only to correct manifest errors such as the wrong character of service or correct administrative errors such as errors concerning rank, social security number, or misspelled name.





11.  Due to recent Departmental changes, certain benefits, such as commissary and post exchange privileges, accrue to Reservists with more than 20 years of qualifying service who are transferred to the Retired Reserve that do not accrue to those





CONCLUSIONS:





1.  The applicant's honorable discharge from the USAR was accomplished in accordance with law and regulations applicable at the time.





2.  However, it appears that the applicant was receiving conflicting information/signals from the ARPERCEN in that he had received a new assignment one month prior to receiving notification letters from two different individuals regarding his options.  Therefore, based on the circumstances (sequence of events) described by the applicant, which coincides with the evidence of record, it is reasonable to believe that the applicant was confused as to what actions were being taken in his case. 





3.  Consequently, it is reasonable to presume that had the applicant been informed that his only options were to be transferred to the Retired Reserve or be discharged, he would have elected to be transferred to the Retired Reserve.


4.  In view of the foregoing and since the applicant meets the eligibility requirements for assignment to the Retired Reserve, it would be equitable and just to correct his military records by voiding his discharge of 23 June 1995 and assigning him to the Retired Reserve effective the same day.





5.  In view of the foregoing, the applicant’s records should be corrected as recommended below.





RECOMMENDATION:





That all of the Department of the Army records related to this case be corrected by: 





a.  voiding the 23 June 1995 discharge from the USAR of the individual concerned; and





	b.  showing that he was transferred to the Retired Reserve effective 23 June 1995.





BOARD VOTE:  





________  ________  ________  GRANT AS STATED IN RECOMMENDATION





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














		______________________


		        CHAIRPERSON


�
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