MEMORANDUM OF CONSIDERATION








	IN THE CASE OF: �mergerec �





	BOARD DATE:           15 July 1998 


	DOCKET NUMBER:   AC98-08529�mergerec �





	I certify that hereinafter is recorded the record of consideration of the Army Board for Correction of Military Records in the case of the above-named individual.  The following members, a quorum, were present:





�
Mr.�
James C. Hise�
�
Chairperson�
�
�
Ms.�
Joann H. Langston�
�
Member�
�
�
Mr.�
Thomas D. Howard, Jr.�
�
Member�
�



	Also present, without vote, were:





�
Mr.�
Loren G. Harrell�
�
Director�
�
�
Mr.�
Jessie B. Strickland�
�
Analyst�
�



	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board, established pursuant to authority contained in 10 U.S.C. 1552, convened at the call of the Chairperson on the above date.  In accordance with Army Regulation 15-185, the application and the available military records pertinent to the corrective action requested were reviewed to determine whether to authorize a formal hearing, recommend that the records be corrected without a formal hearing, or to deny the application without a formal hearing if it is determined that insufficient relevant evidence has been presented to demonstrate the existence of probable material error or injustice.





	The applicant requests correction of military records as stated in the application to the Board and as restated herein.





	The Board considered the following evidence:





	Exhibit A - Application for correction of military 


            records


	Exhibit B - Military Personnel Records (including


	            advisory opinion, if any)


�
�
APPLICANT REQUESTS:  Correction of his Report of Separation (DD Form 214) to show that he was awarded the Overseas Service Ribbon (OSR), the Army Achievement Medal (AAM), and the National Defense Service Medal (NDSM).  He also requests that his records be corrected to show that he enlisted in the pay grade of E-4 and that he was subsequently promoted to the pay grade of   E-6 with entitlement to all back pay and allowances.  Additionally, he requests that all references to lost time be removed from his records, that his nonjudicial punishment (NJP) be overturned, that his discharge under other than honorable conditions be voided, that he be reinstated to active duty with a 6-year reenlistment in military occupational specialty (MOS) 35R and assignment to The Netherlands, and orders assigning him to the first available class for training in MOS 35R as well as attendance at the basic and advanced NCO educational courses (BNCOC and ANCOC).  Additionally, he requests an age waiver for attendance at OCS.





APPLICANT STATES:  That his awards of the OSR, AAM, and NDSM were unjustly omitted from his DD Form 214 and were not considered in his wrongful discharge action.  He goes on to state that the information contained on his AWOL/Deserter Verification sheet (PDPCF Form 617) contained incomplete and erroneous information and that the failure to consider his complete overall record resulted in his being unjustly discharged.  He further states that he should have been enlisted in the Regular Army in the pay grade of E-4 based on his prior service because he did not require a waiver to enlist.  He contends that because he served in positions of higher responsibility, he should be promoted to the pay grade of E-6 or higher with entitlement to all back pay and allowances.  He continues by stating that the documents (DA Forms 4187) indicating that he was AWOL were authenticated by persons not authorized to do so and that his rights were violated because no investigation was initiated that would allow him to dispute the charges of lost time against him, much less start/impose punishment against him for an offense he did not commit.  Furthermore, he contends that NJP is not an authorized punishment for AWOL offenses.  He also states that by imposing NJP against him and filing the NJP in his records, the commander’s actions amounted to cruel and unusual punishment.  Therefore the record of NJP should be removed from his records.  He continues by stating that he was not properly informed of the charges against him, that he was kidnapped and transferred from The Netherlands to Fort Dix, New Jersey against his will, that he was denied his legal rights, and was involuntarily discharged under the provisions of Army Regulation 635-200, chapter 10.





EVIDENCE OF RECORD:  The applicant's military records show:





The applicant enlisted in the Arkansas Army National Guard on 5 March 1981 and continued to serve until he was honorably released and transferred to the USAR on 10 October 1988.  He continued to serve in the USAR until 14 December 1988, when he was honorably discharged from the USAR in the pay grade of E-4 for the purpose of enlisting in the Regular Army.





On 15 December 1988 he enlisted with a moral waiver in the Regular Army in the pay grade of E-2 for a period of 4 years and assignment to Europe.  At the time of his enlistment his contract specifies that he was granted a moral waiver on 9 December 1988 (applicant was arrested on 23 July 1988 for DUI) and enlisted in the pay grade of E-2 because he was not entitled to enlist at a higher grade with a waiver.





He was transferred to Europe (The Netherlands) on 16 January 1989 for duty as an administrative specialist in MOS 71L.  He was advanced to the pay grade of E-4 on 1 December 1989.





On 25 June 1991 NJP was imposed against the applicant for failure to go to his place of duty on 11 June to 14 June 1991, 19 June 1991, and 24 June 1991.  His punishment consisted of a reduction to the pay grade of E-2, a forfeiture of pay, and extra duty for 45 days.  The applicant elected not to appeal the punishment.





The applicant went AWOL from 23 July 1991 and remained absent until he was returned to military control on 22 January 1992.  He was subsequently transferred to Fort Dix, New Jersey and informed of his rights under the Uniform Code of Military Justice.  Court-martial charges were preferred against him on 31 January 1992.   





After consulting with counsel, the applicant submitted a request for discharge for the good of the service in lieu of trial by court-martial.  His request included his acknowledgment that he was guilty of the offenses charged or of lesser included offenses  which authorized the imposition of a bad conduct or dishonorable discharge as a result of trial by court-martial.  He also acknowledged that he had consulted with counsel and was making the request of his own free will and without coercion.





The appropriate authority approved his request for discharge on 26 March 1992 and directed that he be discharged under other than honorable conditions.





Accordingly, he was discharged on 21 April 1991 under other than honorable conditions under the provisions of Army Regulation 635-200, chapter 10, for the good of the service in lieu of trial by court-martial.  He had served 4 years, 2 months, and 4 days of total active service and had approximately 190 days of lost time due to AWOL.


At the time the applicant was discharged, his awards of the OSR, AAM, and NDSM were omitted from his DD Form 214.  However, on 5 May 1998, the Army Reserve Personnel Center (ARPERCEN) issued a correction to his DD Form 214 (DD Form 215) adding his awards.





A review of his records shows that the applicant applied to this Board on 23 November 1994 requesting, in effect, that his awards be added to his records, that all records of AWOL and NJP be removed from his records, that his discharge be voided, and that he be restored to active duty.  The Board denied his application in 1995.





The applicant again applied to the Board on 4 March 1996 requesting that his records be corrected to show that he enlisted in the Regular Army in the pay grade of E-4 and that he was advanced to the pay grade of E-8.  The Board denied that request on 1 May 1996.





A review of the documents (DA Form 4187) indicating the applicant’s AWOL status and reduction in grade are all signed by officers designated as commanders.





The applicant filed a claim in the United States Court of Federal Claims on 7 May 1998 wherein he asserted that he had been unjustly and involuntarily discharged from the service.  The court opined, in effect, that the applicant had the opportunity to consult with counsel, that he was informed of his rights, that his discharge was not coerced or involuntary, and he could have proceeded to trial by court-martial.  He elected instead to request discharge for the good of the service.  The court opined that the applicant’s request for discharge was voluntary and as such, the court lacked subject matter jurisdiction over voluntary resignations.  The court dismissed his case. 





Army Regulation 635-200 sets forth the basic authority for the separation of enlisted personnel.  Chapter 10 of the regulation provides, in pertinent part, that a member who has committed an offense or offenses for which the authorized punishment includes a punitive discharge may at any time after charges have been preferred, submit a request for discharge for the good of the service in lieu of trial by court-martial.  A condition for submitting a request for separation under chapter 10 is that it must contain the individual’s admission of guilt.  A discharge under other than honorable conditions is normally considered appropriate.


 


DISCUSSION:  Considering all the evidence, allegations, and information presented by the applicant, together with the evidence of record, applicable law and regulations, it is concluded:





1.  Administrative action has already been accomplished by the ARPERCEN to add the requested awards to his DD Form 214.  Therefore no further action is required by this Board.





2.  Although previously addressed and denied in a previous application to the Board, the applicant’s contention that he should have been enlisted in the pay grade of E-4 is still without merit.  The evidence of record clearly shows that he enlisted with a moral waiver in the pay grade of E-2.  The applicant accepted the terms of the contract when he signed it and has failed to provide sufficient evidence to show that the contract was in error or unjust.





3.  The applicant’s contention that the NJP imposed against him for an AWOL offense was unjust because NJP is not an appropriate punishment for an AWOL offense is without merit.  The applicant had the option of demanding trial     court-martial at the time NJP was imposed and elected not to do so.  Additionally, he also declined to appeal the punishment.  The Board finds that the commander was within his authority to offer the applicant NJP for the offenses charged; therefore, there is no basis to remove the NJP from his records.





4.  The applicant’s contention that the DA Form 4187’s are invalid because they were not authenticated by personnel authorized to do so also appears to be without merit.  Not only has the applicant failed to provide convincing evidence to support his contentions, he has failed to show the relevance of his contentions to the fact that he was AWOL and that he has admitted to the charges against him.





5.  The evidence of record clearly shows that the applicant was informed of his rights, that he was afforded an opportunity to consult with counsel, that he submitted a request for discharge for the good of the service in lieu of trial by court-martial, that he admitted to the charges against him, and that he was not coerced into submitting such a request.  Accordingly, the applicant’s contention that he was unjustly and involuntarily discharged from the service is without merit.





6.  Consequently, the Board finds that the applicant’s voluntary request for separation under the provisions of Army Regulation 635-200, chapter 10, for the good of the service, to avoid trial by court-martial, was administratively correct and in conformance with applicable regulations.





7.  Likewise, the type of discharge directed and the reasons therefore appear to be appropriate considering all of the facts of the case.





8.  The applicant’s contentions have been noted by the Board.  However, they are not supported by the evidence submitted with his application or the evidence of record and his undistinguished record of service is not sufficiently mitigating to warrant relief.





9.  In view of the foregoing, there is no basis for granting the applicant's request.





DETERMINATION:  The applicant has failed to submit sufficient relevant evidence to demonstrate the existence of probable error or injustice.





BOARD VOTE:





________  ________  ________  GRANT





________  ________  ________  GRANT FORMAL HEARING





________  ________  ________  DENY APPLICATION














						Loren G. Harrell


						Director


�
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