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This is in reference to your application for correction of your
naval record pursuant to the provisions of Title 10, United
States Code, Section 1552.

A three—member panel of the Board for Correction of Naval
Records, sitting in executive session, considered your
application on 18 August 1999. Your allegations of error and
injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted of
your application, together with all material submitted in support
thereof, your naval record and applicable statutes, regulations
and policies. In addition, the Board considered the advisory
opinion furnished by Commander, Navy Personnel Command dated 24
June 1999, a copy of which is attached.

After careful and conscientious consideration of the entire
record, the Board found that the evidence submitted was
insufficient to establish the existence of probable material
error or injustice. In this connection, the Board substantially
concurred with the comments contained in the advisory opinion.
Accordingly, your application has been denied. The names and
votes of the members of the panel will be furnished upon request.

It is regretted that the circumstances of your case are such that
favorable action cannot be taken. You are entitled to have the
Board reconsider its decision upon submission of new and material
evidence or other matter not previously considered by the Board.
In this regard, it is important to keep in mind that a
presumption of regularity attaches to all official records.

Dear



Consequently, when applying for a correction of an official naval
record, the burden is on the applicant to demonstrate the
existence of probable material error or injustice.

Sincerely,

W. DEAN PFEIFFER

Executive Director

Enclosure
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O DEPARTMENTOFTHE NAVY
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MILUN:TON TN 3505 5.0000

1900
PERS-82 1
24 June 1999

MEMORANDUM FOR BOARD FOR CORRECTION OF NAVAL RECORDS

Subj: EX-PETTYOFFIC

Ref: (a) Chairman,BCNRltr AEG:jdhDocketNo: 2683-99dtd’~5May99

End: (1) Copyof Electionof Optionsfor Preliminary/ReconsideredFindingsof
Unfit for Duty

1. In responseto reference(a),~~iJ~J$$l~wasfoundunfit with a 10%disability
ratingon 19 October98 andseparatedonl6 December98 asauthorizedby PERS-821
message230900ZOCT 98. Previously :p*was assignedin aLimited Duty
Status(ACC 105)from February98 to August98 asapprovedby PERS-821message
190900ZMAR 98.

2. Uponreceivingthepreliminaryfindings,;~~~~ wasaffordedthe
opportunityto requestretirementunderTemporatyEarlyRetirementAct (TERA) during
counselingby his Disability Counselor. As indicatedin enclosure(1), PettyOfficer
Gallardodeclinedto apply for retirementunderTERA.

3. In January1999,all funding forihe TERA wasdepletedfor thefiscal year. TERA was
designedto beonly atemporaryprogramto managemanpowerexcessandatthis time,
thisoffice hasreceivedno indicationof continuationoftheprogram. AlthoughPetty
~If~]1 indicateshehasover 17 yearsofhonorableservice,unfortunately,there
arecurrentlyno provisionsthatprovideguaranteedcontinuedserviceoncethemember
hasbeenfoundto beunfit. Title 10 USC,providesguaranteedcontinuedservice,unless
dischargedunderotherprovisionsoflaw, for memberswith over 18 yearsofservice.

4. It is therecommendationof thisoffice thatr J~T JIs separationwith
severancepayremainin effect.

5. POCin thematteris Mr. J. M.

By direction



FEB SANDY PA(~E t:~i:~
~16/24/1~393 @@:5E, 2@26856525

e~/j5/25~4 B2:33 ~195~27

Fro~n:

To; President, Physical ~va1uation Board

Su.bj; R.EQtTEST FOR PERMANENT LIMITED DUTY I~ ORDER TO APPLY FOR

RE1’IREMENT UNDER TEMPORARY EARLY RgTIREMENT AUThORITY (TERA)

1. I have been informed that the PEE finding in my case is UNFIT FOR DUTY
— 10%. SEP~(ATZD .. , and have been counseled as to my alternatives,
including the opportunity to apply for retirement ur~derTERA. •~ understand
the alternativeS and make the follow ae1~etion.

2. ~ NI SR TO APPLY ~QR R~rIR.EM~rru~~Rr~: I hereby request
permanent limited duty until _______ (select month/yr btwrz 1 Oct. 98 and 3~’
sep 99), in order to qualify and apply for retirement under TER.A. I
understand that the deadline for submitting application to the Bureau of
~ava1 Per~onne1 is 01 Apr 98. Attached is a completed Election of Options
form indicatin9 that I accept my P~Bfindings on the conditions that I be
granted permanent limited until _______ iii order tc apply for TERA and that
I ~m subsequently approved for TERA.

3._______ I DO NOT WISH TO APPLY PORRE’rIR~r UNDER TERA: I DO NOT
REQUEST permanent limited duty t~ apply for retirwnent under TERA. but
request that the FEB continue to process my case within the DisabiJ~.ty
Evaluation System.

4.. I am Aware that Li-4 and L-5 members ret,ired under TER.A are rIQC
eligible to di~ab~lity compensation from the Navy, but are eligible to
apply for tax-free disability benefIt~ from the Department c~ Veteran
Af faire,

5. I am an enlisted service in the U.S~ Navy with at les.et 13 yrs 11
months but less than 20 years of active service.

76’c-r~S~
Date NAVAL M~ICAL CENTEF~SAN DIEQO

DESC ho~pita1

Enclosure (2)



PEB SANDY~3b/24/19~9 ø@:5b 2E~2bB5EE,25 PAc~E ~EL3
B~/15/i9S4 82:~3 6195~27 ~

nateO7 OCT 98-

From ~Li ..— ssN . HOSPITAL

To: ?~esident, Phyøical EvaluatiOrk Board

$ubj; ~LECTIO~ OF OPTIONS FOR PREL!MINARY/~ ~D FINPI~IGS
OF UNFIT FOR DUTY

~ef: (a) SECNAVINST 1850.4C
(~) PEE ADSUIi 1-97

1. I have been informed that the FEB finding in my case is UNFIT
FOR DUTY. 1O%,SEPARP~TED , and hAve been counseled as to
my alternatives. t understand the alternat1Ve~ and make the
following øelection in accordance with section 5127 or 512 of
reference (a)

2. Select either a., b., or c. below by initialing selection.

a. _____ I ACCEPT the Preliminary/Re~~ff ±d’~e~~‘indings. I
understand chat it is subject t~o a legal review before becoming
final. I waive my right to a formal hearing~

b. -. I CONDITION~1~YACCEPTthe ?relirninary/ReeeTt~4~Z.?d
Findings, subject to the following conditions:

~y conditionally accepting the findings, I waive my right to a
formal hearing. If the conditions are riot granted~

(1) . I DEMAND A FORMALHEARING.

(2) . I request my case be ?I1~LXZ~.

c. - I do not accept the Preliminary/Re ~e~4ezed
Findings, and I D~NDA FORI1PtL HEAPIN~. No conditional
acceptances will be permitted subsequent to electing this
opciQr3.

3. ________ I have been counseled oi~ obligated service by my
Disability Evaluation Systeme Counselor. (Ref (a) para 800G
vefers)


