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________________________________________________________________

APPLICANT REQUESTS THAT:

The Article 15, dated 18 Sep 72, be expunged from his records.

________________________________________________________________

APPLICANT CONTENDS THAT:

The Article 15 was issued by a group commander to an innocent young airman who did not know what was taking place and who thought that his acceptance of the Article 15 would resolve the matter expeditiously and without future impact to him.  He was erroneously and wrongly accused of smoking marijuana.  He was very young, immature, and naive.  He did not understand what his rights were nor was he provided any counsel in the matter.  He was simply told that if he cooperated and accepted an Article 15, he would not receive a court-martial and would not be dishonorably discharged.  He was scared to death, both for the present and what this threat might mean to his future.  He was further told that an Article 15 was a unit level punishment only; that it was a temporary measure; and, that it would not remain in his record.  He was also told that by signing and accepting the Article 15, he was not admitting any guilt, only acknowledging that he was to receive an Article 15 at the commander’s discretion.

In support of his appeal, the applicant provided a three-page attachment to his DD Form 149 and a two-page affidavit.

Applicant’s complete submission is attached at Exhibit A.

________________________________________________________________

STATEMENT OF FACTS:

The applicant’s Total Active Federal Military Service Date (TAFMSD) was 5 Nov 70.

Applicant’s Airman Performance Report (APR) profile follows:

            PERIOD ENDING          OVERALL EVALUATION
              1 Jun 71                     8

              1 Dec 71                     7

              1 Dec 72                     7

             24 Mar 73                     9

             24 Mar 74                     9

On 14 Oct 71, applicant was notified of his commander’s intent to impose nonjudicial punishment upon him for failure to go at the time prescribed to his appointed place of duty, to wit:  Fire Station #1, in violation of Article 86, Uniform Code of Military Justice (UCMJ).  He was informed that he was not required to make any statement regarding the offense described and that any statement he made may be used as evidence against him in the Article 15 action or in a trial by court-martial.  He was informed that he could demand trial by court-martial in lieu of action under Article 15 and that a military legal counsel would be provided, upon his request, and that he could also submit any matter in mitigation, extenuation, or defense.

On 14 Oct 71, applicant acknowledged receipt of the Article 15 and indicated that trial by court-martial was not demanded and that no matters in mitigation, extenuation, or defense were submitted.

On 14 Oct 71, he was found guilty by his commander who imposed the following punishment:  Reduction from the grade of airman first class to the grade of airman but the execution of the punishment was suspended until 1 Jan 72, at which time, unless the suspension was sooner vacated, it would be remitted without further action.  Applicant did not appeal the punishment.

In May 72, the applicant was identified by two suspects in an Office of Special Investigation (OSI) investigation as being involved with illegal drugs.  He subsequently admitted his drug involvement to OSI but declined to provide a written statement.

On 15 Sep 72, applicant was notified of his commander’s intent to imposed nonjudicial punishment upon him for wrongfully using marijuana, in violation of Article 134, UCMJ.  He was informed that he was not required to make any statement regarding the offense described and that any statement he made may be used as evidence against him in the Article 15 action or in a trial by court-martial.  He was encouraged to consult with counsel prior to making a decision whether to demand trial in lieu of action under Article 15.  He could also submit any matter in mitigation, extenuation, or defense.

On 15 Sep 72, applicant acknowledged receipt of the Article 15 and indicated that trial by court-martial was not demanded and that no matters in mitigation, extenuation, or defense were submitted.

On 15 Sep 72, he was found guilty by his commander who imposed the following punishment:  Reduction from the grade of airman first class to the grade of airman and ordered to forfeit $50 pay a month for two months but the execution of that portion of the punishment which provided for reduction to airman was suspended until 17 Mar 73, at which time, unless sooner vacated, it would be remitted without further action.  He was also restricted to the limits of Andersen AFB, Guam, for a period of 30 consecutive days.  He did not appeal the punishment.

On 4 Nov 74, the applicant was released from active duty under the provisions of AFM 39‑10 with an honorable characterization of service in the grade of sergeant.  He was credited with four years of active service.

________________________________________________________________

AIR FORCE EVALUATION:

The Deputy Chief, Military Justice Division, AFLSA/JAJM, reviewed this application and indicated that contrary to the applicant’s contentions, he was afforded the opportunity to consult with counsel before accepting the 18 Sep 72 Article 15.  Whether he actually consulted with an attorney is impossible to determine from the record but is nonetheless irrelevant to the Board’s determination here.  A commander has no obligation beyond making legal counsel available to an accused; only the accused can make the election to consult with that counsel.  Indeed, a commander cannot force an individual to consult with counsel, even if the commander believes such consultation is in the person’s best interest.  In this case, the commander met his obligation.

Beyond the issue of access to legal advice, the evidence fully supports the commander’s action.  Not only did the commander have the statements of two individuals implicating the applicant (and themselves) in illegal drug use, he also had the applicant’s verbal admission to the OSI that he had used marijuana a number of times and had experimented with Purple Haze (LSD).  The applicant was not charged with LSD use, likely because that information was uncorroborated from other sources.  In summary, the evidence was sufficient to support the charged offense.  As the application was not timely filed, JAJM recommends the Board interpose the statute of limitations and deny the applicant the requested relief.  Should the Board elect to waive imposition of the statute of limitations, JAJM recommends the application be denied on its merits.

A complete copy of the Air Force evaluation, with an extract from an OSI report, is attached at Exhibit C.

________________________________________________________________

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

Counsel for the applicant provided a three-page response to the advisory opinion, with a Notary Public statement (see Exhibit E).

________________________________________________________________

THE BOARD CONCLUDES THAT:

1.
The applicant has exhausted all remedies provided by existing law or regulations.

2.
The application was not timely filed; however, it is in the interest of justice to excuse the failure to timely file.

3.
Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice.  After a thorough review of the evidence of record and applicant’s submission, we are not persuaded that he should be given the requested relief.  His contentions are duly noted; however, we do not find these uncorroborated assertions, in and by themselves, sufficiently persuasive to override the rationale provided by the Air Force.  We therefore agree with the recommendation of the Air Force and adopt the rationale expressed as the basis for our decision that the applicant has failed to sustain his burden that he has suffered either an error or an injustice.  Therefore, we find no compelling basis to recommend granting the relief sought.

________________________________________________________________

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

________________________________________________________________

The following members of the Board considered this application in Executive Session on 14 December 1999, under the provisions of Air Force Instruction 36‑2603:


            Ms. Patricia J. Zarodkiewicz, Panel Chair


            Ms. Patricia D. Vestal, Member


            Ms. Melinda J. Loftin, Member

                Mrs. Joyce Earley, Examiner (without vote)

The following documentary evidence was considered:

     Exhibit A.  DD Form 149, dated 24 Feb 99, w/atchs.

     Exhibit B.  Applicant's Master Personnel Records.

     Exhibit C.  Letter, AFLSA/JAJM, dated 28 Apr 99, w/atch.

     Exhibit D.  Letter, AFBCMR, dated 24 May 99.

     Exhibit E.  Letter fr counsel, dated 7 Jun 99

                                   PATRICIA J. ZARODKIEWICZ

                                   Panel Chair
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