RECORD OF PROCEEDINGS

AIR FORCE BOARD FOR CORRECTION OF MILITARY RECORDS

IN THE MATTER OF:
DOCKET NUMBER:  99-00933


CHRISTOPHER BILLEAUD
COUNSEL:  NONE


438-98-4757
HEARING DESIRED:  YES

APPLICANT REQUESTS THAT:

1. He be retired by reason of physical disability, with a rating of 100%.

2. He be awarded the Purple Heart (PH).

APPLICANT CONTENDS THAT:

He should be retired by reason of physical disability based on injuries received during Operation Desert Storm.

The applicant states that on 20 January 1991, at Riyadh, Saudi Arabia, he was injured during a scud missile attack when debris from the scud missile and a part from a patriot missile landed near the bunker he took shelter in, causing it to collapse.  Several sandbags fell on his neck and back.  He was seen by medical personnel but under field conditions, the severity was not realized until he was seen by a physician in July 1991, after his return from Operation Desert Storm.  

Due to his injury, he underwent anterior cervical discectomy fusion with titanium plates screwed to his vertebrae and cadaver bones put where his discs were.  As a result of the associated neurological ailments, two squadron commanders determined he was unfit to perform the appointed duties of his grade, rating and position.  In addition, six physicians have determined he is unfit.  However, despite these determinations, AFPC returned him to duty, advising against mobility and deployments, based solely on the fact that he is eligible for normal retirement.  Physicians of the 81st Medical Group felt this was so wrong they recalled the first decision and initiated another Medical Evaluation Board (MEB) and Informal Physical Evaluation Board (IPEB).  However, AFPC again returned him to duty, but with no recommendation, other than fit for duty.  As such, AFPC has violated his rights, disregarded Air Force directives and questioned the authority, integrity and competence of two lieutenant colonels and at least four physicians. 

The applicant’s complete submission is attached at Exhibit A.

STATEMENT OF FACTS:

On 20 January 1991, at Riyadh, Saudi Arabia, the applicant was injured during a scud missile attack when debris from the scud missile and parts from a patriot missile landed near the bunker in which he took shelter, causing it to collapse and several sandbags feel on his neck and back.

A Medical Evaluation Board (MEB) convened on 22 May 1998, and referred the applicant to an Informal Physical Evaluation Board (IPEB) based on the diagnoses of depressive disorder, cervical degenerate joint disease, osteoarthritis with mild stenosis, hypertension, fibromyalgia, and obstructive sleep.

On 18 June 1998, the IPEB convened, and found the applicant was fit for continued military service.  In the opinion of the IPEB, the applicant had not overcome the presumption of fitness.

On 15 September 1998, the applicant was placed on medical hold. 

On 5 November 1998, the applicant underwent anterior cervical discectomy and fusion with hardware instrumentation including plate and screws at the C5-6 and C6-7 levels.

An MEB convened on 26 February 1999 and referred the applicant to an IPEB based on the diagnoses of chronic neck pain with cervical myleopathy and clinical radiculopathy; status post anterior cervical discectomy and fusion with hardware instrumentation at the C5-6 and C6-7 levels; cervical stenosis; post traumatic stress disorder; postural tremor of the hands; fibromyalgia; and hypertension.

On 15 March 1999, the IPEB convened, and found that while applicant suffered from various medical conditions, they did not prevent him from performing duties commensurate with his office, grade, rank or rating, nor did they prevent him from completing a career in the Air Force.  Therefore, they recommended he be returned to duty.

On 9 July 1999, a Formal Physical Evaluation Board (FPEB) convened and recommended the applicant be returned to duty.

On 9 August 1999, the Physical Review Board considered the findings of the FPEB and directed the applicant’s return to duty.

On 1 October 1999, the applicant retired in the grade of master sergeant for length of service.  He completed 24 years of service.

The PH is awarded for wounds received as a direct result of enemy actions (i.e., gunshot or shrapnel wounds, hand-to-hand combat wounds, forced aircraft bail out injuries, etc.).  A recent change now extends the eligibility for award of the PH to former prisoners of war (POW) that were held prior to 25 April 1962 and suffered wounds or injuries at the hands of their captors.  In addition, it is necessary that the wound have required or received treatment by medical personnel.  Indirect injuries do not meet the criteria for award of the PH.  These include, but are not limited to, injuries received while seeking shelter from mortar or rocket attacks, aircraft bombings, grenades, and injuries incurred while serving as an aircrew member or in a passenger status as a result of the aircraft's evasive measures against hostile fire.

AIR FORCE EVALUATION:

The BCMR Medical Consultant reviewed this application and states that applicant has not overcome the presumption of fitness required to justify disability retirement.  In spite of his limitations, he continued to remain a contributing military member.  Rather than basing current contentions of unfitness on retrospective letters from commanders, had the applicant’s duty performance truly warranted disability consideration, he should have been identified some time ago as possibly unfit and presented to the Disability Evaluation System at that time for evaluation.  They find no evidence this was the case.  Therefore, the BCMR Medical Consultant is of the opinion that no change in the records is warranted and the application should be denied.

A complete copy of the Air Force evaluation is attached at Exhibit C.

The Chief, Special Actions/BCMR Advisories, USAF Physical Disabilities Division, AFPC/DPPD, reviewed the application and states that since the applicant had an approved service retirement at the time of his disability processing, he had to overcome the presumption of fitness.  The IPEB opined that his medical conditions had not prevented him from performing duties commensurate with his office, grade, rank or rating, nor had they prevented him from completing a career in the Air Force.  

AFPC/DPPPD states there are no errors or irregularities in the processing of the applicant’s disability case that would warrant a change to his military records to reflect that he received a disability retirement.  Therefore, they recommend denial of his request for disability retirement.

A complete copy of the Air Force evaluation is attached at Exhibit D.

The Chief, Awards and Decorations Section, AFPC/DPPPR, reviewed the application and states the Purple Heart (PH) is awarded for wounds received as a direct result of enemy action and must have received medical treatment by medical personnel.  The incident described by the applicant was not a direct result of enemy action.  The missiles did not hit or cause damage to the applicant.  Indirect injuries do not meet the PH criteria.  Indirect injuries include but are not limited to, diseases, exposure, injuries received while seeking shelter from mortar or rocket attacks, aircraft bombings, grenades, and injuries incurred while serving as an aircraft member or in a passenger status as a result of the aircraft’s evasive measures against hostile fire.  Therefore, they recommend denial of his request for award of the PH.

A complete copy of the Air Force evaluation is attached at Exhibit E.

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

The applicant reviewed the Air Force evaluation and states the scud missile is definitely an instrument of war and fell on their position during a time of war.  Based on the statements he has previously provided, he believes he has overcome the presumption of fitness.  All the records show that he was injured during Operation Desert Storm and no one has denied this point.  Furthermore, all medical evidence shows that his neurological and nerve disorders are directly related to his injury.

The applicant states that Colonel ????? was assigned to AFPC and was part of the IPEB that first returned him to duty.  During the FPEB deliberation, the FPEB contacted AFPC and spoke with Colonel ??????? for precedence and other information.  Since Colonel ?????? had already made a ruling on the two IPEBs, he advised the FPEB to uphold the IPEB rulings.  However, unknown to the FPEB members, Colonel ?????? was the originator of these rulings.  The findings of the FPEB went to the Secretary of the Air Force Personnel Council for review and it was Colonel ??????? who returned the review stating firmly the opinions of the IPEBs and FPEBs will stand.     

The applicant’s complete responses are attached at Exhibits F, H, J, K and L.

THE BOARD CONCLUDES THAT:

1.
The applicant has exhausted all remedies provided by existing law or regulations.

2.
The application was timely filed.

3.
Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice.  We took notice of the applicant's complete submission in judging the merits of the case; however, we agree with the opinions and recommendations of the Air Force and adopt their rationale as the basis for the conclusion that the applicant has not been the victim of an error or injustice.  Therefore, in the absence of evidence to the contrary, we find no compelling basis to recommend granting the relief sought in this application.

4.
The applicant's case is adequately documented and it has not been shown that a personal appearance with or without counsel will materially add to our understanding of the issue(s) involved.  Therefore, the request for a hearing is not favorably considered.

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

The following members of the Board considered this application in Executive Session on 28 October 1999, under the provisions of AFI 36-2603:




Mr. Terry A. Yonkers, Panel Chair




Ms. Barbara J. White-Olson, Member




Mr. Lawrence R. Leehy, Member

The following documentary evidence was considered:


Exhibit A.
DD Form 149, dated 7 Apr 99, w/atchs.


Exhibit B.
Applicant's Master Personnel Records.


Exhibit C.
Letter, BCMR Medical Consultant, dated 4 May 99.


Exhibit D.
Letter, AFPC/DPPD, dated 2 Jun 99.


Exhibit E.
Letter, AFPC/DPPPR, dated 14 Jun 99.


Exhibit F.
Applicant’s Response, dated 26 Jun 99.


Exhibit G.
Letter, AFBCMR, dated 28 Jun 99.


Exhibit H.
Applicant’s E-Mail, dated 18 Jul 99.


Exhibit I.
Applicant’s Response, dated 18 Jul 99.


Exhibit J.
Applicant’s Response, dated 18 Jul 99.


Exhibit K.
Applicant’s Letter, dated 23 Aug 99.


Exhibit L.
Applicant’s Letter, dated 17 Oct 99.






TERRY A. YONKERS






Panel Chair

