RECORD OF PROCEEDINGS

AIR FORCE BOARD FOR CORRECTION OF MILITARY RECORDS

IN THE MATTER OF:
DOCKET NUMBER:  99-01086



INDEX CODE 137.04

  XXXXXXXXX
COUNSEL:  NONE

  XXXXXXXXX
HEARING DESIRED:  NO

APPLICANT REQUESTS THAT:

He be allowed to terminate spouse and child Survivor Benefit Plan (SBP) coverage effective the date of his retirement and he be reimbursed for these SBP premiums.

APPLICANT CONTENDS THAT:

He was automatically entered into the SBP at the highest rate as a result of a poor briefing given by an airman who indicated she was not familiar with the program.  The airman told him the Department of Veterans Affairs (DVA) would contact him and take care of it after he retired. Two years after he retired, he discovered he could terminate coverage, which he did.

He provides a statement from the Scott AFB, IL, SBP NCOIC, who indicates he could not find an SBP election form on the applicant and is unable to verify whether or not the applicant was briefed on SBP prior to retirement.

Applicant's complete submission is attached at Exhibit A.

STATEMENT OF FACTS:

When a member fails to complete a valid SBP election prior to retirement, the Defense Finance and Accounting Service - Cleveland Center (DFAS-CL) automatically establishes coverage for all the retiree’s eligible beneficiaries by operation of law. 

When the applicant retired effective 1 Feb 97, he had a wife and an eligible child.  Since DFAS-CL did not receive an SBP election form, spouse and child coverage, based on full retired pay, was established to comply with the law.

Effective 17 May 98, Public Law (PL) 105-85 authorizes members a one-year period beginning the 25th month following retirement to terminate SBP coverage with the spouse’s written concurrence. On 19 Apr 99, the applicant requested his SBP coverage be terminated under the disenrollment provision authorized by PL 105-95.  Disenrollment became effective 1 May 99 and SBP coverage and premiums ceased at that time.

AIR FORCE EVALUATION:

The Chief, Retiree Activities Branch, HQ AFPC/DPPTR, advises that the applicant’s SBP coverage was established by DFAS-CL in accordance with the law, but could have been corrected administratively at the time of the alleged error had he made a timely inquiry and provided evidence of error. Denial is recommended.

A complete copy of the evaluation is at Exhibit C.

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

The applicant contends he was not aware he had the opportunity to correct his record until his private insurance advisor advised him during his annual finance review. The delay in providing his wife’s notarized concurrence, which he now submits, was caused by her relocation with her job and misplacement of paperwork. Had they received a proper briefing, they would have made an election of benefits based on facts and not been automatically enrolled by DFAS-CL.

Applicant's complete response is attached at Exhibit E.

THE BOARD CONCLUDES THAT:

1.
The applicant has exhausted all remedies provided by existing law or regulations.

2.
The application was timely filed.

3.
Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice.   After a thorough review of the evidence of record and the applicant’s submission, we are not persuaded that his participation in the SBP should be terminated effective on his retirement date. The applicant’s contentions are duly noted; however, we do not find these uncorroborated assertions, in and by themselves, sufficiently persuasive to override the rationale provided by the Air Force. Since DFAS-CL received no documents from him regarding his SBP elections, coverage was established in accordance with the law. His submission does not substantiate that he was, in fact, miscounseled prior to his retirement nor is his reason for his delay sufficiently convincing to warrant relief. We therefore agree with the recommendations of the Air Force and adopt the rationale expressed as the basis for our decision that the applicant has failed to sustain his burden of having suffered either an error or an injustice. In view of the above and absent persuasive evidence to the contrary, we find no compelling basis to recommend granting the relief sought.

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

The following members of the Board considered this application in Executive Session on 21 March 2000, under the provisions of AFI 36-2603:

           Mrs. Barbara A. Westgate, Panel Chair

           Ms. Kathy L. Boockholdt, Member

           Mr. Mike Noval, Member

The following documentary evidence was considered:

   Exhibit A.  DD Form 149, dated 14 Apr 99, w/atchs.

   Exhibit B.  Applicant's Master Personnel Records

   Exhibit C.  Letter, HQ AFPC/DPPTR, dated 13 Dec 99.

   Exhibit D.  Letter, AFBCMR, dated 23 Dec 99.

   Exhibit E.  Applicant's Response, dated 20 Dec 99, w/atch.

                                   BARBARA A. WESTGATE

                                   Panel Chair
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