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_________________________________________________________________





RESUME OF CASE:





In an appeal dated 18 December 1997, applicant requested that his administrative discharge be set aside, he be reinstated in the US Air Force Reserves (USAFR), and that he be evaluated by a Physical Evaluation Board (PEB) for a finding consistent with his physical impairments, and the Board order “correction of all of his reserve records which are inconsistent with Air Force Instructions” (AFIs).





On 7 January 1999, the Board denied applicant's requested relief. However, based on the evaluation and recommendation of the Chief, General Law Division, HQ USAF/JAG, the Board agreed that certain technical flaws warranted the applicant being afforded a new Physical Disqualification Review Board (PDRB) and given advance notice, an opportunity to be heard before the PDRB made its decision, and the assistance of different counsel.  The Board also recommended that the PDRB formally document its required determinations in accordance with AFI 36-3209 and that the results of the PDRB be forwarded to the Board for final disposition. 





A complete copy of the Record of Proceedings is attached at Exhibit J.





Subsequent to receiving the Board’s decision, counsel forwarded a 21 May 1999 letter, with attachments, to the AFBCMR asserting that the applicant’s “present permanent partial impairment should be evaluated by his learned treating physician not some speculating, non-treating doctor of unknown credentials.”  The AFBCMR Staff responded on 25 June 1999, advising counsel that the arguments raised in his letter, as well as any additional evidence should be presented to the new PDRB.





Copies of counsel’s letter, with attachments, and the AFBCMR Staff’s response are at Exhibits K and L, respectively.





�
By letter dated 17 August 1999, the Chief, Military Personnel Division, HQ AFRC/DPM, advised that a new PDRB was convened in accordance with AFI 36-3209, the applicant was notified in advance and advised of his right to counsel and to be heard.  His four-page submission was provided to the PDRB for consideration. The new PDRB determined that the applicant’s medically disqualifying medical conditions were not incident to service, the appropriate medical authority made the medical disqualification determination in the 11 March 1996 case, and that the administrative discharge was valid.





A complete copy of the HQ AFRC/DPM letter, with attachment, is at Exhibit M.





A copy of the HQ AFRC/DPM letter, with attachment, was forwarded to the applicant’s counsel on 23 September 1999 for review and comment within 30 days. In a telephone conversation with the Examiner on 3 November 1999, the applicant asked that his case be withheld until he and his counsel could send in additional documents.  In a phone call on 4 November 1999, the applicant stipulated that as long as his counsel’s 21 May 199 letter, with attachments (see comments above and Exhibits K and L), was included in the reconsideration package, his case could be forwarded to the Board for review.  The Examiner assured him that those documents would be included.   





_________________________________________________________________





THE BOARD CONCLUDES THAT:





Inasmuch as the applicant has been afforded due process through a new, appropriately conducted new PDRB, and that this PDRB’s findings with respect to his medical condition support the earlier board’s determinations, we conclude that no further relief is warranted. 





_________________________________________________________________





THE BOARD DETERMINES THAT:





The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.





_________________________________________________________________





The following members of the Board considered this application in Executive Session on 8 December 1999, under the provisions of AFI 36-2603:





�
	            Mr. Thomas S. Markiewicz, Panel Chair


	            Ms. Rita J. Maldonado, Member


	            Ms. Peggy E. Gordon, Member





The following documentary evidence was considered:





   Exhibit J.  Record of Proceedings, dated 12 Feb 99, w/atchs.


   Exhibit K.  Counsel’s Letter, dated 21 May 99, w/atchs.


   Exhibit L.  AFBCMR Letter, dated 25 Jun 99.


   Exhibit M.  HQ AFRC/DPM Letter, dated 17 Aug 99, w/atch.


   Exhibit N.  AFBCMR Letter, dated 23 Sep 99.














                                   THOMAS S. MARKIEWICZ


                                   Panel Chair


�
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IN THE MATTER OF:	DOCKET NUMBER: 97-03785





	XXXXXXXX		COUNSEL:  George E. Day





	xxxxxxxx		HEARING DESIRED:  No


_________________________________________________________________





APPLICANT REQUESTS THAT:





The administrative discharge be set aside, he be reinstated in the US Air Force Reserves (USAFR), and that he be evaluated by a Physical Evaluation Board (PEB) for a finding consistent with his physical impairments, and the Board order “correction of all of his reserve records which are inconsistent with Air Force Instructions” (AFIs).


_________________________________________________________________





APPLICANT CONTENDS THAT:





The USAFR improperly resolved his case by ruling that his medical condition existed prior to service (EPTS). The Air Force Reserves Surgeon General (AFRES/SG) improperly found that applicant’s fall and injury while TDY on 13-17 February at    , was a separate and distinct injury and not an aggravation or re-injury [of a previous injury that occurred in Ecuador in Summer 1993]. Neither of the findings are supported by the evidence and both are contrary to the findings of his treating orthopedic surgeons and reviewing doctors. He was separated from the USAFR without a disability rating, although the Veterans’ Administration (VA) and his treating physicians found his injury to be an aggravation of an existing injury, and not a new injury. The USAFR failed to follow AFI 36-3209 and 36-3212.


 


A copy of applicant's complete submission is attached at Exhibit A.





_________________________________________________________________





STATEMENT OF FACTS:





Relevant facts pertaining to this application are contained in the letters prepared by the appropriate offices of the USAFR and in the official documentation submitted by the applicant.  Accordingly, there is no need to recite these facts in this Record of Proceedings.


_________________________________________________________________





�
AIR FORCE EVALUATION:





The Acting Chief, Aerospace Medicine Division, HQ AFRC/SGP, provides an undated letter from HQ AFRES/JAS, a letter from HQ AFRES/JAG, medical documents, and a letter from HQ AFRC/JAG.  The bottom line of these various documents apparently is that applicant’s 1993 “In Line of Duty” (LOD) injury did not result in disability or warrant disability processing and that his February 1995 “EPTS---LOD not applicable” (not LOD) injury resulted in both  his disqualification for further Reserve duty and his ineligibility for disability processing, in accordance with the applicable directives [AFI 36-2910 & AFI 36-3212].





A copy of the complete Air Force evaluation, with attachments, is at Exhibit C.





_________________________________________________________________





APPLICANT'S REVIEW OF AIR FORCE EVALUATION:





A complete copy of the Air Force letter, with attachments, was forwarded to counsel. Counsel in turn provided a rebuttal from the applicant.  Applicant argues with the definition of EPTS and rebuts various comments within the Air Force letter and its attachments.





A copy of applicant’s complete response, with attachments is at Exhibit E.


_________________________________________________________________





ADDITIONAL AIR FORCE EVALUATION:





The AFBCMR Medical Consultant reviewed the appeal and states that all evidence clearly indicates that the second injury in 1995 was a new injury which just happened to occur at the site of a previous injury. By all indications, complete resolution of the initial injury was achieved by the surgery. The second injury, while occurring in the location of the first, was a new event, one which should not permit a LOD determination for disability reasons. All conclusions reached by HQ AFRC/SGP are valid and disability consideration for the second injury should not be granted.





A copy of the complete additional evaluation is at Exhibit F.





The Chief, General Law Division, HQ USAF/JA, also evaluated the application and provides a six-page, in-depth discussion regarding the case. The Chief concludes that the applicant’s contentions are without merit and recommends denial of the appeal on those grounds. However, the Chief also concludes the applicant was denied procedural due process---although not in the manner alleged by his counsel. Contrary to AFI 36-3209, the applicant was not informed of the physical disqualification review board (PDRB) and his right to submit matters for consideration prior to its convening. Also noted is that the judge advocate (JA) detailed to assist the applicant in March 1996 was the same attorney who authored an opinion for HQ AFRES/JA in September 1995 recommending the applicant’s 1995 injury be found EPTS. Nothing in the file suggests the applicant was informed of this attorney’s prior involvement. The Chief believes the applicant should be afforded a new PDRB, with notice in advance and an opportunity to be heard before the board makes its decision. When a new PDRB is convened, the applicant should be afforded the assistance of a different counsel, or be informed in writing of the JA’s prior involvement and given the choice whether to accept her services. While the Chief expects no different result, fundamental due process, as well as Air Force regulations, requires it. The new PDRB should formally document its two required determinations in accordance with AFI 36-3209.





A copy of the complete additional evaluation, with attachments, is at Exhibit G.





_________________________________________________________________





APPLICANT’S REVIEW OF ADDITIONAL AIR FORCE EVALUATIONS:





Counsel responded that the applicant has had worsening of his prior injury to the disc. He provides a rebuttal statement from the applicant, previously submitted letters from doctors, and other documents. Counsel advises that in May 1998 the VA increased the applicant’s rating from 40% to 60%.





Counsel’s and applicant’s complete responses, with attachments, are at Exhibit I.


_________________________________________________________________





THE BOARD CONCLUDES THAT:





1.	The applicant has exhausted all remedies provided by existing law or regulations.





2.	The application was timely filed.





3.	Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice to warrant granting the applicant’s requested relief. Applicant’s contentions are duly noted; however, we do not find these uncorroborated assertions, in and by themselves, sufficiently persuasive to override the rationale provided by the Air Force. We therefore agree with the recommendations of the Air Force and adopt the rationale expressed as the basis for our decision that the applicant has failed to sustain his burden of having suffered either an error or an injustice. In view of the above and absent persuasive evidence to the contrary, we find no compelling basis to recommend granting the relief sought.





4.	However, we note the Chief, General Law Division of HQ USAF/JAG, pointed out that the applicant was denied due process---although not in the manner alleged by his counsel---and is therefore entitled to partial relief. The Chief advises that, contrary to AFI 36-3209, the applicant was not informed of the PDRB and his right to submit matters for consideration prior to its convening. While the Chief expects no different result, fundamental due process, as well as regulation, requires a new PDRB. The Chief also noted that the judge advocate detailed to assist the applicant in March 1966 was the same attorney who authored an opinion for HQ AFRES/JA in September 1995 recommending the applicant’s 1995 injury be found EPTS.  We agree with the Chief’s conclusion that the applicant should be afforded a new PDRB, with notice in advance and an opportunity to be heard before the PDRB makes its decision, afforded the assistance of a counsel different from the one who assisted him in March 1996, and that the PDRB should formally document its required determinations in accordance with AFI 36-3209. Therefore, we recommend the applicant’s records be corrected as indicated below.





_________________________________________________________________





THE BOARD RECOMMENDS THAT:





The pertinent military records of the Department of the Air Force relating to APPLICANT, be corrected to show that a new Physical Disqualification Review Board (PDRB) be convened in accordance with AFI 36-3209 to determine whether he should be administratively discharged; that he be provided the assistance of counsel different from the one who assisted him in March 1996; that he be notified in advance and given an opportunity to be heard before the PDRB makes its decision; and that the PDRB formally document its required determinations in accordance with AFI 36-3209.





It is further recommended that the results of the PDRB be forwarded to the Air Force Board for Correction of Military Records at the earliest practicable date so that all necessary and appropriate actions may be completed.





_________________________________________________________________





The following members of the Board considered this application in Executive Session on 7 January 1999, under the provisions of AFI 36-2603:





	            Mr. Thomas S. Markiewicz, Panel Chair


	            Ms. Rita J. Maldonado, Member


	            Ms. Peggy E. Gordon, Member





All members voted to correct the records, as recommended.  The following documentary evidence was considered:





   Exhibit A.  DD Form 149, dated 18 Dec 97, w/atchs.


   Exhibit B.  Applicant's Master Personnel Records.


   Exhibit C.  Letter, HQ ARC/SGP, dated 25 Mar 98, w/atchs.


   Exhibit D.  Letter, AFBCMR, dated 20 Apr 98.


   Exhibit E.  Letter, Counsel, dated 18 May 98, w/atchs.


   Exhibit F.  Letter, AFBCMR Medical Consultant, dated 7 Aug 98.


   Exhibit G.  Letter, HQ USAF/JAG, dated 26 Oct 98, w/atchs.


   Exhibit H.  Letter, AFBCMR, dated 6 Nov 98.


   Exhibit I.  Letter, Counsel, 3 Dec 98, w/atchs.














                                   THOMAS S. MARKIEWICZ


                                   Panel Chair





�









AFBCMR 97-03785














MEMORANDUM FOR THE CHIEF OF STAFF





	Having received and considered the recommendation of the Air Force Board for Correction of Military Records and under the authority of Section 1552, Title 10, United States Code (70A Stat 116), it is directed that:





	The pertinent military records of the Department of the Air Force relating to XXXXXXXX, xxxxxxxx, be corrected to show that a new Physical Disqualification Review Board (PDRB) be convened in accordance with AFI 36-3209 to determine whether he should be administratively discharged; that he be provided the assistance of counsel different from the one who assisted him in March 1996; that he be notified in advance and given an opportunity to be heard before the PDRB makes its decision; and that the PDRB formally document its required determinations in accordance with AFI 36-3209.





	It is further directed that the results of the PDRB be forwarded to the Air Force Board for Correction of Military Records at the earliest practicable date so that all necessary and appropriate actions may be completed.














                                                                          JOE G. LINEBERGER


                                                                          Director


                                                                          Air Force Review Boards Agency
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