
6: DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

2 NAVY ANNEX

WASHINGTON DC 20370-5100

SMC
DocketNo: 08707-98
30 June1999

This is in referenceto your
provisionsof title 10 of the

application for correctionof your naval recordpursuantto the
United StatesCode, section1552.

A three-memberpanelof theBoard for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 30 June1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby theBoard consistedof your
application,togetherwith all material submittedin supportthereof,yournaval recordand
applicablestatutes,regulationsand policies. In addition, the Board consideredtheadvisory
opinion furnishedby the NavyPersonnelCommanddated15 April 1999, a copyof which is
attached. Finally, they consideredthe Commander,Naval Air ReserveForceletter to the
Secretaryof the Navy (AssistantSecretaryof the Navy (Manpowerand ReserveAffairs))
(ASN (M&RA)) dated25 February1997 and the ASN (M&RA) letter to you dated
20 March 1997.

After careful andconscientiousconsiderationof theentire record,the Board found that the
evidencesubmittedwas insufficientto establishthe existenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in theadvisoryopinion. In view of theabove,applicationhasbeendenied. The namesand
votesof themembersof thepanelwill be furnishedupon request.

It is regrettedthat thecircumstancesof your casearesuch that favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.



Consequently,whenapplying for a correctionof an official naval record, the burdenis on the
applicantto demonstratethe existenceof probablematerialerroror injustice.

Enclosure

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector
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MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Via: NPC/BCNR Coordinator (NPC-OOXCB)

Sub j: 1

Ref: (a) BUPERINST 1610.10, EVAL Manual

End: (1) BCNR File

1. Enclosure (1) is returned. The member requests removal of
his fitness report for the period 1 October 1995 to 10 March
1996.

2. Based on our review of the material provided, we find the
following:

a. A review of the member’s digitized record revealed the
report in question to be on file. The member signed the report
indicating his desire to submit a statement. A statement has not
been received by NPC-311 from the member. Per reference (a), the
member has two years from the ending date of the report to submit
a statement if desired.

b. The member feels that the fitness report in question was
submitted due to repercussions of an Article 138 submitted
against the Commanding Officer of HCS—5.

c. The report in question is a “Special” report prepared per
reference (a), Annex D, paragraphs D-9.d and D-9.e. We feel the
member’s allegation stated in paragraph 2.b has no merit. The
member submitted the Article 138 on 24 April 1996, which was
after the date of the report in question. Therefore, at the time
the fitness report was signed by the reporting senior, the
reporting senior had no way of knowing that the member would
later submit an Article 138.

d. Based on the findings of the Article 138, the member had
been counseled by numerous individuals at HCS-5, including the
CO, XO, CMC, AMO, and the MSCPOabout his declining performance.
Despite the written counseling warning given on 21 December 1995,



Subj:

and numerous verbal counseling, AMSC Nally continued to be a
disruptive and uncooperative member of the command.

e. The report represents the judgment and appraisal
responsibility of the reporting senior for a specific period of
time. It is not required to be consistent with previous or
subsequent reports.

f. The marks, comments and recommendation are at the
discretion of the reporting senior, and are not routinely open to
challenge.

error
g. The member does not prove the report to be unjust or in
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3. We recommend retention of the report in question. We also
recommend HCS-5 forward ANSC Nalley’s statement of rebuttal,
dated 1 April 1996, to NPC-311 for inclusion in the member’s
digitized record, as directed bytI~ Article 138.

~ Performance
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