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From: Chairman,Board for Correctionof Naval Records
To: Secretaryof the Navy
Subj: EX-LT ~ USt~~WJI~

REVIEW OF NAVAL RECORD (RECONSIDERATION)

Ref: (a) Title 10 U.S.C. 1552

End: (1) Counsel’sltr dtd 9 Sep 98 and
DD Form 149 dtd Sep 98 w/attachments

(2) BCNR file, do. no. 3515-83
(3) PERS-91memo dtd 14 Jun 99 w/enclosures
(4) Subject’snaval record

1. Pursuantto the provisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
acting through counsel,filed the documentationat enclosure(1) with this Board requesting,in
effect, reconsiderationof the Board’sdecision,on 20 July 1983, to deny his original petition
to correcthis naval recordto reflect he hasheld a Naval Reservecommissionsince1973.
The Board’sfile on his prior caseis at enclosure(2). In his applicationat enclosure(1), he
requestedthat his drill time asan active Naval Reservelieutenantfrom 1973 to 1984 be
countedtoward retirement; that hebe promotedto lieutenantcommanderand commander
effectivefrom the time he would havecomeinto the promotion zone;that backpay be
computedand paid for everypaid drill periodwherepay wasapplicable;and that interestbe
paid on any moniesowed at the rateof six percentcompoundeddaily. After the Board’s staff
haddeterminedthecasedid not warrantreconsideration,Petitioner’scounselsolicited and
obtaineda favorableadvisoryopinion from the Navy PersonnelCommand(NPC), enclosure
(3). In light of that opinion, Petitioner’scasewas reopened.The Boarddid not considerhis
requestfor promotion, sincehe hasnot beenselectedby a duly constitutedpromotion board.

2. The Board, consistingof Messrs.Bishop, Pfeiffer andTaylor, reviewedPetitioner’s
allegationsof error andinjusticeon 12 August1999, andpursuantto its regulations,
determinedthat the correctiveaction indicatedbelow should be takenon the available
evidenceof record. Documentarymaterialconsideredby the Boardconsistedof the
enclosures,naval records,and applicablestatutes,regulationsandpolicies.

3. TheBoard, having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injustice, finds as follows:



a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law andregulationswithin the Departmentof theNavy.

b. On 14 June1973, Petitionerwasdischargedfrom the RegularNavy in thegradeof
lieutenant. His recorddoesnot show he ever receiveda Naval Reservecommission.
Nevertheless,heapplied for activeNaval Reserveaffiliation on 14 July 1973 and drilled,
drawingdrill pay asa lieutenant. He sayshe drilled from 1973 to 1984. After the Bureauof
Naval Personneldiscoveredthat he had no Naval Reservecommission,they cancelledhis
ordersto a drilling unit effective21 April 1983, but it wasdecidedthat the moneyhehad
beenpaid would not be recouped. He contendshe requesteda commissionandthat his
record’snot reflecting a commissionwasissuedto him is due to no fault of his own.

c. Title 10 of the UnitedStatesCode, sections14509 and 14515, requireseparationof
Naval Reservelieutenantswho attainage60. Petitionerattainedage 60 on 22 August 1998.
Had he receiveda Naval Reservecommissionon 15 June1973, he would havebeeneligible
to requesttransferto the RetiredReserveon the first dayof the month following the month in
which heattainedage60, 1 September1998.

CONCLUSION:

Upon review andconsiderationof all theevidenceof record,and especiallyin light of the
contentsof enclosure(3) and the Board’sfindings at paragraph3.c above,the Board finds the
existenceof an injusticewarrantingcorrectionof Petitioner’snaval recordto show he
accepteda commissionas a lieutenantin the Naval Reserveon 15 June1973, and was
transferredto the RetiredReserveon 1 September1998 under title 10 of theUnited States
Code, sections14509 and 14515.

Petitionermay submitdocumentationof his actualNaval Reserveparticipationto the Naval
ReservePersonnelCenterto get appropriatepoint creditand, if eligible, requestretiredpay.

In view of theabove,the Board directsthe following correctiveaction:

RECOMMENDATION:

a. That Petitioner’snaval recordbe corrected,whereappropriate,to show hewas
commissionedasa lieutenant,United StatesNaval Reserveon 15 June1973, andwas
transferredto theRetired Reserveon 1 September1998 under title 10 of theUnited States
Code, sections14509 and 14515.

b. Thatany materialor entriesinconsistentwith theBoard’srecommendationbe
corrected,removedor completelyexpungedfrom Petitioner’srecordand that no suchentries
or materialbeaddedto the recordin the future.
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c. Thata copy of this Reportof Proceedingsbe filed at an appropriatelocation in
Petitioner’snaval record,and that anothercopy of this reportbe returnedto this Board,
togetherwith any materialdirectedto be removedfrom Petitioner’srecord, for retentionin a
confidentialfile maintainedfor suchpurpose.

4. Pursuantto Section6(c) of the revisedProceduresof theBoard for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that a quorumwas
presentat theBoard’sreview anddeliberations,and that the foregoingis a trueand complete
recordof the Board’sproceedingsin the aboveentitled matter.

ROBERTD. ZSALMAN
Recorder

5. Pursuantto the delegationof authority setout in Section6(e) of therevisedProceduresof
the Board for Correctionof NavalRecords(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions, it is herebyannouncedthat the
foregoingcorrectiveaction, takenunder the authorityof reference(a), hasbeenapprovedby
the Board on behalfof the Secretaryof theNavy.
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JEPARTMENTOF THENAVY

NAVY PERSONNEL COMMAND
5720 INTEGRITY DRIVE

MILLINGTON TN 35055-0000
PERS-91
1920
14 Jun 99

MEMORANDUM FOR BOARDFOR CORRECTIONSOF NAVAL RECORDS (BCNR)

COORDINATOR (ATT~*S1J~tLfJ1IL1L

Subj: FORMERL~ USN~

Ref: (a) PHONCONBCNR~~~j~- ~

4Jun99

End: (1) NMPC memo to BCNR of 10 Jun 83

~ ltr of 2 Jun 99

1. In 1983, PERS-911 responded to a request from BCNR for
recommendations in the case of former ~
USN, 263-52-7959. Enclosure (1) is a copy of our response. The
first 3 paragraphs of enclosure (1) provide information that we
believe remains correct.

2 ~ attorney on behalf ~

advised us in enclosure (2) that per his phone conversation with
~ it is appropriate for us to review our earlier

response and issue a new advisory letter if warranted. We
confirmed this fact per reference (a) . Enclosure (2) also

forwarded pertinent information_including affidavits from
witnesses, former Lieutenant ~~-~98 BCNR petition, his

1983 BCNR petition with supporting documents, and his fitness
reports. We have reviewed this documentation and determined that
a new advisory opinion is warranted.

3. It appears that that former Lieutenan.~,~.,,J~id not request
a reserve appointment at the time of his separation in 1973 based

on documentation and our corporate knowledge. ~
separation orders of 9 February 1973 would have directed a
reserve appointment had he requested one. His orders make no

mention of a reserve appointment ~ failure to
request a reserve appointment was not an anomaly but was rather
the norm at that time for officers who were separated from active
duty as a result of having twice failed of selection (FOS) for
promotion. As a general practice Navy advised officers of the
process for obtaining a reserve appointment upon separation from
active duty less officers who had twice FOS for promotion. Twice



Subj: FORMER USN

FOS officers had to identify the process on their own initiative
and take the requisite action. We believe that former Lieutenant

s not advised of process and without knowledge of the

pr’~cess was unable to obtain a reserve appointment.

4. Because of several affiliation errors former Lieutenant
~s erroneously accessed into the Selected Reserve without
h~lding a Naval Reserve commission. We believe that data entry
errors made during his separation rocessing caused the IMAPMIS

database to incorrectly refle status as a
commissioned officer. Because erroneous gains were made at
headquarters and field levels, pay and retirement point capture
systems were activated. This allowed former Lieutena o

continue his active participation in the Naval Reserve or
approximately 10 years, until he made a retirement inquiry in

1983. As a result of his inquiry we reviewed his record and
discovered that he did not hold a Naval Reserve commission.

Because of the errors listed above the normal system checks to

correct his erroneous affiliation were basically bypassed.

5. The below listed actions, less item g., should have been

accomplished during former Lieutenan~~~ separation from
active duty and accession into the Selected Reserve. We believe

his problem would have been corrected early in the affiliation
process or shortly thereafter had:

a. Former Lieutenant~~~~uested an appointment at the
time of his separation or a ‘reappointment after separation.

b. The Naval Reserve activity accessing former Lieutenant
~~~nto the Selected Reserve verified proper appointment

documents at the time of affiliation.

d. The active to inactive computer transaction at BUPERS not
resulted in a gain in the IMAPMIS database of former Lieutenant

e. Pay and retirement point capture files not been opened for
former Lieutenan~~~

i1 Reserve activity accessing former Lieutenant
Selected Reserve forwarded his Ready Reserve

Agreement request to BUPERS for verification
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Subj: ~ USN,

f. BUPERSNaval Reserve Promotions and Naval Reserve Status
Branches reconciled the discrepancy between the list of officers

eligible for promotion and the IMAPMIS inactive officer master

file.

g. Former Lieutenan~’j~’~ his supporting Naval Reserve

activity questioned his continued reserve status as a lieutenant
after having twice FOS for promotion.

6. Had the procedures at the time of his accession been followed
we believe former Lieutenan ‘~‘ ffiliation would have been
terminated and he would have’ �~èri advised to seek reappointment

in order to affiliate. We further believe his record of
performance was sufficient to justify a Naval Reserve appointment

at the time of separation as well as a reappointment after
separation. Finally we believe that if he had been properly

advised former ~ either have requested and
accepted a reserve commission upon separation or he would have
requested, been tendered, and accepted a reappointment after

separation.

7. We find that sufficient errors involved in this case unfairly
resulted ~ being allowed to participate in the Naval

Reserve for an extensive period of time without holding a reserve

commission. We know of no other case on record regarding
commissioned status that has unknowingly gone uncorrected for as
long as this one. Our current system checks do not allow
accession errors to go uncorrected for more than a few months.
We, therefore, recommend that the Board for Correction of Naval
Records reopen this case, and in light of the foregoing, rule

favorably for the petitioner.

Director, Naval Reserve

Personnel Administration Division
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r~V~L ,V,SLI I ARY PERSONNEL COMMAND

WASHINGTON. D.C. 20370 Is P~PLY RE~(PTO

NMPC-911 :SAW: dbd

1920

JUN 10 1283

MEMORANDUMFOR BCNR COORDINATOR(NNPC-06B)

Subj: Fo rme1. Y1t$PT11LUffi~1j~j~USN ____

Ref: (a) Your memo dtd 29 May 83

End: (1) BCNR File -

(2) Former~%~~niicrofiche record

1. As requested by reference (a), the following informationis
provided to assist in responding to the petition of former
Lieutenan___________

2. A review of former Lieutenan~~~ official record
reveals that he was commissionedan ensign in the United States
Naval Reserve in May of 1964. He subsequently augmented into
the Regular Navy while on active duty, and on 16 January 1973
was advised by the Chief of Naval Personnel of his failures of
selection for promotion, requiring his separation from the Navy.
In that letter, former ~ informed that he
was being honorably discharged froj’~e United States Navy with
severence pay. No offering of a Naval Reserve commission is-
mentioned in that correspondence, nor is there any evidence in
either his field service record or his official record that he
asked for a Naval Reserve commission. His separation orders
likewise ordered him discharged from the United States Navy and
did not offer him a Naval Reserve commission. On 14 June 1973,
former Lieutenan1~i.iJjtjjwas discharged from the United States
Navy.

3. One month later, former Lieutenan~iequested affili-
ation in the Naval Reserve Program at Naval Air Reserve Unit,
Jacksonville, Florida, and through a series of administrative
errors, was permitted to do so. His interviewer obviously did
not confirm that he held a Naval Reserve commission. Secondly,
for reasons unknown, he was erroneously gained to the Inactive
Officer Master File as a Naval’ Reserve officer in good standing.
Thirdly, his Ready Reserve Agreement request which is required
to be sent to NMPCfor status verification and acceptance,
remained embedded in his field service record. Lastly, over a
ten year period of active participation in drill pay status,
record inspection did not disclose his obvious lack of a Naval
Reserve commission.
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Director, t4aval Reserve
Personnel Administration Division
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4. These and several similar affiliation errors are cause for
concern and have been addressed in an upcoming change to
BUPERSINST 5400,42E. These errors, however, as regretted as
they are, do not obligate the Navy to grant Naval Reserve
commissions to individuals with status simply because they were
erroneously permitted to drill. COMPGENhas held on more than
one occasion that the individual in such circumstances is con-
sidered to be in a “de facto” status and may retain any monies ~
received; however, crediting of retirement points is not author-
ized. in light of the above action, we do not anticipate the -

recouping of any monies paid for services rendered while in a
drilling capacity.

5. We do not support former Lieutenan~~~r~r petition for
a backdating of a Naval Reserve commission to July 1973, since it
was never the intention of the United States Navy to offer him a
reserve commission. We also feel he shares equal responsibility
for the situation that developed. Despite the fact that he was
officially advised, ordered and issued a document confirming
discharge, he attempted affiliation shortly after separation.
Secondly, he made no attempt at any time to obtain a Naval
Reserve commission by petitioning CHNAVPERSfor such. Addi-
tionally it does not appear that he made a reasonable attempt
to. question his promotional status as a continuous lieutenant
for some 15 + years, which if investigated in a timely manner
would have revealed his non-status many years ago. It was not
until 1983 when he asked for a statement of service was his
case examined and his non-status confirmed.

6. As advised in enclosure (1), former Lieutenan~ ~
orders to a Naval Reserve unit have been terminated since he
holds no commission and since it was never the intention of the
Navy to offer him a reserve appointment. One is not being
offered to him at this time, although he may request such a
commission through the Navy Recruiting Command as a former
member.

7. Enclosures (I) and (2) are

(I



JUN—02—1999 ~J:3Ø AL AND BETTIE LEE 770 487 9162 P.02

REQUEST: Rev
at theBCNR.

Pers-9 New Advisory Letter be

REFERENCE: Telephoneconversation:AttonC ‘, lèth AtaU
Director, Board for Correction of Naval Records,at 1440, 2.8 May 1999.

ENCLOSURES:Ti
(1) Servicerecord a~iFitness
(2) Advisory Letter of BuPers (June ii
(3) Cover letter to BCNR from ~
(4) p,.;f!__ by
(5) Application for Correction of Military Record (DD
(6) Affidavit ~W.1I~WU1I1~~,tember ii, 1998)

(7) Affidavit ~ tember 11, 1998)
(8) Fax copyof Letter of BCNR Denial (dated December30, 1998,receivedJanuary 20, 1999)
(9) Request for Reconsideration(January 25, 1999)
(10) Summaryof previous enclosuresOne (1) through twenty-nine (29)
(11) Excerpt from Mimeographed form fro tary PersonnelClerk

(September9, 1973)

—.3copy T

was initially turned down, the BCNR relied heavily upon an
AdvisuryLetter written by BuPers (Endosure2). It hascometo my attention that the BuPers
(Pers-9)policy with regardto record disputeshaschanged. In 1983,a singlemissingdocument
wassufficient to ref*1~~”~J*fl~-equest.Today, the appropriate remedy is stated to be to
reviewthe lUe in ft’s totality anddo justice basedon the whole record. A PRESUMPTIONof
REGULARITYshould prevail.

RE: Casc~r’~~CNR docket

9, 1998)
15, 1998)
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PageTwo

In my phoneconversationwith ~ ~j statedthat it is perfectly appropriate for
~ to petition Pers-9 for wa~nd,Th~orabIeAdvisory Letter. That letter should be addressed
directly to Attorn~~~tant Director, Board for Correction of Naval Records
According to Atto. ~ ofsuch a new Advisory Letter at BCNR would insure
that theywould review~iT~matter and decidein accordancewith BCNR dictates. flopefully,
the decisionwill be a favorable one.

~4f~J~ed his country honorably, long and well. I hopeyou canrespond to our request
‘~Bjrovide At1o~~i ~CNR the Advisory Letter sufficient to accomplishjustice

and correct the error. Thank you for any help you can give in this matter.

tn-rn, fl n~?


