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Dear PettyOffit

This is in referenceto your applicationfor correctionof yournaval recordpursuantto the
provisionsof title 10 of theUnited StatesCode,section1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 18 August 1999. Your allegationsof error and
injustice werereviewedin accordancewith administrativeregulationsandprocedures
applicableto theproceedingsof this Board. Documentarymaterialconsideredby the Board
consistedof your application, togetherwith all materialsubmittedin supportthereof, your
navalrecordandapplicablestatutes,regulationsand policies. In addition, theBoard
consideredtheadvisoryopinion furnishedby theDeputy AssistantJudgeAdvocateGeneral
(Criminal Law), dated 1 June1999, a copyof which is attached. They also consideredthe
resultsof your polygraphexaminationof 4 August 1999.

After carefuland conscientiousconsiderationof theentirerecord,the Board found that the
evidencesubmittedwasinsufficient to establishtheexistenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in the advisoryopinion. Sincethe Board found no basisto removeyourcontestednonjudicial
punishment,or to set asideyour reduction from petty officer secondclassto petty officer
third class, they had no groundsto grantyou “special” considerationfor advancementto petty
officer first class. In view of the above,yourapplicationhasbeendenied. Thenamesand
votesof the membersof thepanelwill be furnished upon request.

It is regrettedthat the circumstancesof your casearesuchthat favorableactioncannotbe
taken. You areentitled to havethe Board reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.



Consequently,when applying for a correctionof an official naval record, theburdenis on the
applicantto demonstratethe existenceof probablematerialerror or injustice.

Enclosures

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector



DEPARTMENT OF THE NAVY
NAVY-MARINE CORPS APPELLATE REVIEW ACTIVITY

WASHINGTON NAVY YARD
716 SICARD STREET SE SUITE 1000

WASHINGTON DC 20374-5047 IN REPLY REFER TO

1 Jun99

From: DeputyAssistantJudgeAdvocateGeneral(CriminalLaw)
To: Chairman,Boardfor CorrectionofNaval Records

Subj: FORCO MENTSAD RECOMMENDATIONS ~

Ref: (a) BCNR ltr BJG DocketNo. 1415-99of 27Apr99

1. Perthereferencethefollowing commentsandrecommendationareprovidedconcerningthe
request~ removetherecordofnonjudicial punishment(NJP)imposed3
March 1997,from his servicerecord.

2. BACKGROUND. On3 March 1997 theCommandingOfficer USSLAKE ERIE (CG-70)
imposedNJPon the~ him in rateone pay grade. TheNJPwas
basedon disrespectto asuperiorpetty officer, assaulton a superiorpettyofficer anddereliction
of duty. TheCommandingOfficer did not imposepunishmentfor an allegedfour-day
unauthorizedabsenceor anallegationofdisobeyinglawful ordersfrom two superiorchiefpetty
officers in connectionwith theunauthorizedabsence.

3. Prior to the impositionof NJP,theallegationswerethe subjectof a JAGManual
investigation. Theinvestigationwascompletedon 27 February1997. Theallegationswerethen
forwardedto thecommand’sDisciplinaryReviewBoardandtheship’sExecutiveOfficer before
ultimatelybeingsent to theCommandingOfficer for disposition.

4. PN~I~~~Pppealedhis NJP to Commander,NavalSurfaceGroup MIDPAC who,on 6
April 1 ~97,upheldthepunishmentfor derelictionand disrespectbutdismissedtheassault
allegation. Thepunishmentof reductionin rateone pay gradewasdeterminedto be
proportionateto theremainingoffenses.

5 On3 ~ an Article 138, UCMJ, Complaintof Wrongsagainst
his CommandingOfficer raisingsubstantiallythesameissuesasdiscussedin his currentpetition.
On 12 September1997,theDeputyAssistantJudgeAdvocateGeneral(AdministrativeLaw)
foundthatno reliefwaswarranted,notingthatcollateralattackson NJParenot cognizableunder
Article 138.

6 On23 July 1 bmitteda~rievancepursuantto U S Navy Regulations,
1150,agai to his CommandingOfficer for
resolution. In thegrievance, alleged~ wrongfully
amendedtheNAVPERS 1626/7form in his servicerecordthat containedthespecificationsfor
whichNJPwasimposed. He alsoalleged~j~was physicallyandverbally~~~abusive
towardhim during theinterview formingthebasisfor his NJP Hesoughtto h
heldaccountablefor his allegedlyhostileconductduring that intervie



CommandingOfficerdirectedaJAGManualinvestigationwhich wascompleted28 August
1998. On 9 September1998, thecomplaintsweredeterminedto be without merit.

7. DISCUSSION. Thefollowing commentsareprovidedin regard~~~ current
petitionfor relief, dated25 February1999:

a Thepetitionadmitsdisrespectfullanguage,specifically,swearing ~ but
averstha~~Ii~ti~idabandonedhis rankwhenhe “attacked,provoked,andintimidated”
1~P~~~Muringtheirinterviewi~~ j~I~~.its to resultsof a polygraph
examinationandthestatements~ ar~f ~ for support PN3
~~~~loes not, however,submitany newevidenceor raiseany newissuesconcerningthis
incident. His argumentthattheCommandingOfficer did not havesufficientevidenceto impose
NJPhasbeenraisedat NJPand during subsequentappeals.On 6 March 1997,threedaysafter
the impositionof~ submittedto aprivatepolygraphexam. Theresultsofthat
polygraphwere not availableatNJP,howevertheyhavebeensubmittedbj~itOL~a~in
supportof his variouspetitionsfor relief Thepolygrapheropinestha*~~.s
truthful to thefourrelevantquestionsrelatedto theallegedassaultol . However,on
6April 1997,thespecificationallegingassaultwasdismissedby Commander,Naval Sura
GroupMIDPAC, mootingthis issue. Thestatementsof ~ Brahm,

I~~M~dby P~r~~aI~Jnotshednewlight on this incident
weretheonly two personsotherthanthepetitionerin theroomatthetime ofthe allegedassa
anddisrespect.Bothmadewritten statementsduringthe initial investigationwhichwere
consideredby theCommandingOfficer prior to imposingNJP. Thewrittenstatementsnow
provid cLby lI~I offer no newinformation,andtendto corroboratethestatementsof

n ____ lat ashort, loud, verbalexchange,betweei1Ii~~T~~
~~~ccurred during t e interview on 20 February1997 Abandonmentofrankoccurs
whenasuperior’sconductis so outrageousor demeaningasto beundeservingoftherespectthat
theUCMJ protects.In this casetheCommandingOfficer, USSLAKE ERIE wasin possession
ofall relevantfactsatthetime oftheNJP. Thepetitionerhadtheopportunityto raisethe
defenseof abandonmentof rankat NJPandon appeal. Thereis sufficientevidencein the record
to supporttheCommandingOfficer’s conclusion~ wasnotsooutrageous
asto resultin abandonmentofhis rankandpositionofauthority. Thereis alsosufficient
evidencein therecordto supporthis decisionto imposeNJPfor disrespect.

b _______ admitsin his petitionhe wasderelictin his duty by negligently
failing to processthirty-two separationtravelclaims,failing to submita detachingendorsement
to theDisbursingOffice resultingin a significantoverpaymentto aseparatedservicemember,
andfailing to forwardDD Form 214s. Hedoesnot admit that he wasderelictfor failing to
maintain “custodyandcontrol” of thecommand’sCertificatesofDischarge(Form DD-214). He
citesasevidencethereportof aPayandPersonalAssistanceTeam(PPAT) which inspectedUSS
LAKE ERIE from 3-7March 1997. ThereportnotesthatBUPERSINST1900.8requires
custodyandcontrolof DD-214 formsto beperformedby an E-7or above. However,this
informationwascontainedin the initial JAGManualinvestigationsubmittedto Commanding
Officer, USS LAKE ERIE. Also, this issuewasraisedby thepetitioneratthe3 March 1997,
NJPproceedin IhommandingOfficer concurredwith thepetitioneranddid not impose
NJP for P1~~iailing to maintaincustodyandcontrolofthe DD-2l4certificates.The



issueis, therefore,moot. In fact,theCommandingOfficer directedtheNJP specificationbe
changedto omit theexceptedlanguage.However,whe1~ ~1~~HUTnended the
NAVPERS 1626/7form in thepetitioner’sservicerecord,thepetitionerfiled aU.S. Navy
Regulations,1150complaint. Thecomplaintwasfoundto be without merit on 9 September
1998.

~ wascarefullyconsideredby CommandingOfficer, USS LAKE ERIE,
asevidencedby thefact thathe foundtheevidenceinsufficientto imposeNJPfor a four-day
unauthorizedabsenceor disobeyingordersfrom two superiorchiefpetty officers. The
CommandingOfficer alsoexceptedlanguageconcerningthe “control andcustody”of DD-214
certificatesfrom thederelictionspecification. OnappealCommander,NavalSurfaceGroup
MIDPAC alsoconsideredtheevidenceand gaverelief in theform of dismissingthespecification
allegingassaulton asuperiorpetty officer.

9. RECOMMENDATION. Basedon theabove,I amof theopinionthatthenonjudicial
punishmentimposedon thepetitioneron 3 March 1997 is legally correctasmodified on appeal.

LtCoIUSMC


