DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
2 NAVY ANNEX ’
WASHINGTON DC 20370-5100

JRE
Docket No: 4097-98
4 May 1999

Dear HNNSWIN——

This is in reference to your application for correction of your naval record pursuant to the
provisions of title 10 of the United States Code, section 1552.

A three-member panel of the Board for Correction of Naval Records, sitting in executive
session, considered your application on 29 April 1999. Your allegations of error and
injustice were reviewed in accordance with administrative regulations and procedures
applicable to the proceedings of this Board. Documentary material considered by the Board
consisted of your application, together with all material submitted in support thereof, your
naval record and applicable statutes, regulations and policies. In addition, the Board
considered the advisory opinions furnished by the Specialty Advisory for Neurosurgery dated
28 July 1998, and Director, Naval Council of Personnel Boards dated 22 March 1999. A
copy of each opinion is attached.

After careful and conscientious consideration of the entire record, the Board found that the
evidence submitted was insufficient to establish the existence of probable material error or
injustice. In this connection, the Board substantially concurred with the comments contained
in the advisory opinion provided by the Director, Naval Council of Personnel Boards. It
noted that your first seizure occurred approximately four months after you entered on active
duty. It was not persuaded that the seizure disorder or your brain tumor were incurred in or
aggravated by your naval service. Accordingly, your application has been denied. The
names and votes of the members of the panel will be furnished upon request.

It is regretted that the circumstances of your case are such that favorable action cannot be
taken. You are entitled to have the Board reconsider its decision upon submission of new
and material evidence or other matter not previously considered by the Board. In this
regard, it is important to keep in mind that a presumption of regularity attaches to all official



records. Consequently, when applying for a correction of an official naval record, the
burden is on the applicant to demonstrate the existence of probable material error or
injustice.

Sincerely,

W. DEAN PFEIFFER
Executive Director

Enclosure



DEPARTMENT OF THE NAVY
NAVAL COUNCIL OF PERSONNEL BOARDS
BUILDING 36 WASHINGTON NAVY YARD
901 M STREET SE
WASHINGTON, DC 20374-5023

IN REPLY REFER TO

5420
Ser: 99-027
22 Mar 99

From: Director, Naval Council of Personnel Boards

To: Chairman, Board for Correction of Naval Records

Subj: COMMENTS AND RECOMMENDATION IN THE CASE OF FORME

Ref: (a) BCNR ltr JRE DN: 4097-98 dated 4 Aug 98

(b} SECNAVINST 1850.4C
1. This responds to reference (a) for information to show

whether or not Petitioner’s discharge should be changed to a
medical retirement. We have determined that the Petitioner's
request warrants no change to the Physical Evaluation Board’s
(PEB) findings.

2. The Petitioner’s case history and medical records have been
thoroughly reviewed in accordance with reference (b) and are
returned. The following comments as well as our recommendation
are provided below.

3. Petitioner’s head trauma at ages 8 and/or 18 years likely
resulted in the right temporal lobe lesion detected on active
duty in 1990; but the latter may not be the most likely cause of
the seizures which developed in 1988 after 6 to 7 months of
military service. After all, a tumor sufficiently rooted to
produce a seizure disorder was likely in existence/developing
over a much longer period than the above 6 to 7 months of active
duty. Thus, this represents an Existed Prior to Entry (EPTE)
condition regardless of etiology.

4. Petitioner’s right temporal arachnoid cyst demonstrated
little growth while on active duty; indeed, the Department of
Veterans Affairs (DVA) considered it stable until the rapid
growth noted between April and December 1994--accompanied by a
drastic progression of his symptoms {nausea, vomiting, etc.}--
over 3 years post discharge.

5. Petitioner’s seizure disorder was more likely due to even an
undetectably small or masked tumor than the right temporal tip
encephalomalacia noted while he was on active duty.
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6. Brain trauma has not been found to be associated with the
subsequent development of tumors; hence, the encephalomalacia,
if accurately diagnosed, and tumor are likely separate events.
Additionally, seizures may be the first manifestation of an
occult brain tumor; such tumor likely to have been present for a
matter of ‘years’ prior to such manifestation.

7. Although Petitioner’s seizure disorder, which was diagnosed
while he was serving on active duty, was, likely, the product of
the, then occult or masked glioma as opposed to the residuals of
past trauma. o

8. The occult, causative tumor had, likely, been present for
years by the time of its first manifestation, which occurred
after approximately 7 months of active duty; hence, Petitioner’s
unfitting condition remainsg as previously diagnosed by the PEB;
namely, “The EPTE neurological condition is not ratable ..” and
without evidence active duty aggravated its natural progression.

9. The mere presence of a clinical manifestation or condition
for which a rating exists, or can be found, in the VASRD, does
not translate automatically into a separate finding of unfitness
for that condition. The fact that a service member’s medical
condition was not determined to be a physical disability has
nothing to do with the DVA's jurisdiction over a case. 1In fact
it should be noted that, as long as the DVA determines a
condition (for which the DVA is currently evaluating the
veteran) to be service-connected, the DVA can delete, add or
change diagnoses made by the Service. The DVA can also increase
or decrease the disability percentage rating as the condition
worsens or improves. On the other hand, the determination made
by the PEB, acting under Title 10 U.S. Code Chapter 61, reflects
the member's condition only at the time of the member's
separation.

10. The Petitioner’s records and documentation support the
conclusion that he was properly discharged. I find no evidence
of prejudice, unfairness, or impropriety in the adjudication of
Petitioner’s case, and therefore recommend that his petition be
denied.

R. S. MELTON



~ "PARTMENT OF NEUROSURGER™
- National Naval Medical Center
Bethesda, Maryland 20889-5600

0317
28 July 1998

Morris W. Pulliam, M.D.

Chairman From: Specialty Leader for Neurosurgery, Surgeon General

Ross R. Moquin, M.D. of the Navy

gj;’;’;ff,’.‘cs” e To: Chairman, Board for Correction of Naval Records

e e L Subj: APPLICATION FOR CORRECTION OF RECORDS

Neurovascular IN S CASE OF E ' :

L. R. Rodriguez Cruz, M.D.
Neurovascular
Complex Spine

Ref: (a) JRE, Docket No: 4097-98 dated 21 July 1998
Bryan Mason, M.D.

N I . . .. .
crovasautar 1. In accordance with reference (a), the following information is provided.
Neal Naff, M.D.
Y I ) . .
eurovaseutar 2. On review of the records, it must be concluded that, more likely than not,
ﬁeﬁﬁ:;ﬁ; g‘y’-"- this patient had an early manifestation of the brain tumor which produced his
seizure disorder that began after he came on active duty in the United States
;’- T. Noonan, M.D. Marine Corps. There is an old dictum in neurology and neurosurgery which
nterventional Neuroradiology .
states that onset of seizures after the age of fifteen must be presumed to be a
;’“ Mulligan, M.D. brain tumor until proven otherwise. There is nothing here that we can use to
obert Rosenbaum, M.D. . . . . .
Residents prove otherwise. The minor findings on the MRI scan in 1990 do not provide

René Smith, RN, BSN, CNRN B sufficient explanation for these seizures.

Clinical Coordinator

Kathy Niedermair 3. Therefore, it must me assumed that the tumor did not exist prior to entry
Administrative Assistant (I‘lOt EPTE)

Mac Hollister, HM3
Clinical Technician W——/

M. W. PULLIAM
CAPT MC USN
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