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The central question presented today
 is, “does the Uniform Code of Military Justice (U.C.M.J.)
 need to be changed?”  There can be only one answer.  Of course it needs to be changed!  For 50 years, the U.C.M.J. and the Manual for Courts-Martial
 which implements it, have been anything but static documents.  The real questions are:  “If change is inevitable, what changes should be made?  Why should change occur?  And, when should changes be made?”  Let me address the “when” issue first.  Or, put differently, “why now?”  Why are we asking ourselves this question today?

As we approach the Golden Anniversary of the U.C.M.J.,
 we have come through a period in which our justice activities have been under considerable scrutiny.  The media has made a number of our more notorious cases the centerpieces of their news accounts.  Examples include the “Tailhook” Convention
, the Kelly Flinn affair
, the derelictions by the Sergeant Major of the Army
, the Marines’ “cable car” tragedy in Italy
, and recent prosecutions for refusals to accept anthrax inoculations
.   

In addition to this media coverage, we have seen a number of scholarly articles containing constructive criticism and commentary on military law and justice.
  These articles, written by practitioners inside and outside the military, generally call for change of one sort or another, with the stated purpose of systemic improvement.  None calls for total replacement of the U.C.M.J. because I think they all recognize the fundamental soundness of our system.  Most articulate one or more forms of “fine tuning” that might solve particular practical and theoretical concerns.  

I firmly believe these critical observations of our military justice system serve an important function.  Our system, like all other legal systems, is subject to the dynamics of change.  No legal system can remain static, each must change to reflect the needs and demands of society or risk becoming an anachronistic relic of a dead or dying society.  For that reason, we are always looking for and evaluating ways to improve military justice activities.
  Scrutiny by the media and practitioners alike helps us ensure that the military justice system remains a fair, responsive, and workable legal system that serves the unique purpose of promoting our national defense.  Critical analysis helps us focus on how best to use and further develop the system entrusted to us.  

This point is best illustrated by how public comment and criticism has served as a catalyst for change in the past.  Following victory in World War II, returning veterans, practitioners, and the American public all joined in roundly criticizing a system rife with both real and perceived unlawful command influence and abuses.
  It was a system based on the antiquated Articles of War.  Since some two million courts-martial were prosecuted during the four years of the war, few were unaffected in some way by them.  These concerns led to extensive Congressional hearings, debate, and eventually the enactment of the U.C.M.J., a Code that provides the statutory framework for handling today’s cases.
  

That level of widespread dissatisfaction and unease has not surfaced again during the past half-century.  The fact that it has not is a tribute to the drafters and their wisdom in constructing a code which embraced American concepts of justice while continuing to meet the unique requirements of our armed forces.  Thus, the last fifty years have seen orderly, incremental, and evolutionary changes, some quite significant, which have assured the vitality of, and continued respect for, our system. 

 That brings us to the question of whether the U.C.M.J. currently needs to be changed.  No simple formula exists for determining whether the current critics of our system are on target.  One must first understand the purposes of military justice, including the role it serves in promoting the national security of the United States.  In addition, one must comprehend why a separate system of justice exists and why its existence is essential to effective military operations.  Finally, one must understand the mechanisms which currently exist to embrace change and which should be considered when assessing the appropriateness of legislative change proposals.

There are two bedrock principles of military justice that form the standards against which all proposed U.C.M.J. changes must be measured.  Sound changes cannot be properly advocated, evaluated, or implemented if one doesn’t comprehend what our military justice system is intended to accomplish.  

The primary purpose of the military justice system is to maintain good order and discipline
 by holding military offenders accountable for their misconduct.  Discipline is vital to the effectiveness of every military unit.  As George Washington noted in 1759, “Discipline is the soul of an army.  It makes small numbers formidable; procures success to the weak, and esteem to all.”
  Commanders must be able to ensure their personnel will perform their duties and follow orders, often in situations involving life and death.  

No civilian parallel can be drawn.  Civilian employers can’t compel subordinates to perform tasks resulting in substantial likelihood of death, much less come to work on time.  The graphic nature of recent films such as “Saving Private Ryan”
, and “The Thin Red Line”
 have served to sensitize the American public to the true nature of combat and the impact good order and discipline has on successful combat operations.  The unfortunate fact of war is that individual sacrifices must be made to accomplish military objectives that enable a prompt and favorable termination of any conflict.  If commanders cannot reasonably rely upon their troops to obey and perform, and if the troops cannot rely absolutely on each other, the effectiveness of the fighting force will be undermined and, ultimately, the national interest will be imperiled.  

In order to have a well-disciplined military, commanders must have appropriate tools at their disposal to ensure their authority is preserved and their lawful orders executed.  For example, if the system fails to provide an avenue to deal fairly and responsively with threats to good order and discipline, such as disobedience of orders to refrain from inappropriate 

relationships with a subordinate’s spouse or disobeying orders to take an anthrax vaccination intended to protect the force, how much authority will a commander have when he or she must order troops into combat?  The military justice system provides commanders with a set of tools to preserve that necessary authority.

While ensuring good order and discipline in the force as a whole is a bedrock purpose for having a military justice system, promoting justice in individual cases is a second, equally important, purpose.
  This includes individual rights, due process, fairness, and impartiality.  A system that guarantees these rights also contributes to morale among the soldiers, sailors, airmen, and marines who come within its ambit.  Thankfully, we live in a society where individual rights are important.  Individual rights become a part of the fabric of our character from an early age.  A lack of justice and proper respect for those rights in our military system would be devastating to unit morale and ultimately counterproductive to the goal of a disciplined force.  If military trials were unfair or widely perceived to be, recruitment and retention efforts would be undercut.  It would be impossible to maintain a high-quality, “all volunteer” force.  And, while the services are currently experiencing some recruitment and retention problems, it is clear that dissatisfaction with the military justice system is not a contributing factor.

Safeguards to ensure justice in individual cases are firmly established in our military justice system.  Fairness and impartiality within our system are evidenced by military judges presiding over the court-martial process
, by qualified counsel representing everyone accused of a crime
, and by rules of evidence which substantially mirror those used in federal criminal trials.
  As a matter of fact, as you are all aware, our U.C.M.J., in several areas, is more progressive in protecting individual rights than civilian criminal practice.  For example, Article 31 warnings against self-incrimination
 differ from the civilian Miranda warnings
 in that they give a military member protection when suspected of an offense, even if not in custody.
  Civilians are entitled to similar warnings only when placed in custody.
  Military members were granted this broader protection 16 years before Miranda was decided.
  

Another example involves the right to counsel.  Every military accused is entitled to free military defense counsel, and, unlike civilian practice, entitlement to free counsel is not based upon economic status.
  A third example is our Article 32 investigation, which is more protective of the accused in many respects than federal grand jury proceedings.
  In the military, an independent investigating officer is appointed to conduct the inquiry to determine if sufficient evidence exists to support a prosecution unlike the civilian sector in which a federal prosecutor controls the proceeding.
  And a military accused, unlike his civilian counterpart, is entitled to be present throughout the proceeding with legal representation, is entitled to present evidence on his own behalf, and may subject prosecution witnesses to cross-examination.

Impressions that justice is either lacking or diminished in the military clearly have no foundation in fact.  But, undeniably, our system has important differences from the civilian criminal justice system.  While we remain amenable to changes that will promote justice in individual cases, we do not believe the rights and privileges of military members can be identical  those found in the civilian criminal justice system.
  Both systems serve justice in what are, and must be, distinct and unique societies.  

The bottom line is that these two purposes(ensuring good order and discipline and promoting justice(must form the analytical framework for assessing any change to the U.C.M.J.  Change should be supported if, and only if, it improves the delivery of justice and also preserves the discipline essential for military success.  Too many advocates of change focus only on promoting justice and fail to fully consider the unique needs our armed forces, and our nation, have for superbly disciplined troops.  The two purposes must be carefully balanced to ensure proper functioning of the process and to promote the national security interests of the United States.  Such necessary balancing does not always render clear-cut answers to suggestions for change.

Next, to correctly analyze any proposed change, one must understand why a separate system of justice exists and why its existence is essential to effective military operations.  Promoting justice and preserving the commander’s need for good order and discipline can only be achieved in a separate system.  Our nation can’t simply abolish its entire military justice system and rely upon civilian courts and existing civilian criminal laws to handle misconduct committed by military members. 

First, civilian criminal law does not recognize uniquely military offenses, such as desertion,
 absence without leave,
 disobedience of orders,
 disrespect,
 dereliction of duty,
 and mutiny.
  Deterrence of these types of misconduct is basic to maintaining overall combat effectiveness.  Dealing effectively with such offenses in times of national stress may be absolutely essential. 

Second, a separate military justice system is required in order to provide worldwide jurisdiction over the alleged misconduct of military members.  We require a justice system that goes wherever the troops go to provide uniform treatment regardless of locale or circumstances.
  With the exception of the current military justice system, no judicial forum in the United States provides such expansive coverage.  Our federal criminal code is largely inapplicable outside the United States.
  If a separate military justice system did not exist, military members stationed overseas could only be tried in foreign courts and imprisoned in foreign jails.  This is not an acceptable option, especially in the many Third World nations to which our troops are deployed with ever-increasing frequency.  Our all-volunteer force has a right to expect that American standards of justice will apply to their conduct wherever we send them.

Third, civilian courts are not equipped to resolve misconduct with the speed and flexibility required by the military.  The military needs a system of justice that is capable of promptly resolving disciplinary problems across the full spectrum of military operating environments:  peace, military operations short of war, and war.  It is questionable whether civilian courts could effectively function in the midst of wartime planning or operations.  The delays that sometimes typify civilian criminal practice would degrade military operations in peacetime and would be devastating when worst-case scenarios arise.  Compromising a mission and risking lives solely to administer a justice system identical to its civilian counterparts, in a military context, would be unjust.  

Only a separate military justice system can provide our armed forces with the tools necessary to expeditiously address misconduct regardless of the circumstances.  For example, our separate system permits commanders to use nonjudicial punishment proceedings to promptly resolve minor misconduct
 while reserving courts-martial for the more serious offenses.  This two-tiered approach, not available in the civilian system, expedites the resolution of most misconduct cases so that the primary focus can remain on the military mission.  Resolution of military disciplinary problems in civilian criminal courts simply would not work, and any attempt to resort to a civilian court would ultimately undermine the quality of the force. 

This brings us to the third concept that must be considered when analyzing the need for change within the military justice system.  Every problem, whether large or small, actual or perceived, does not necessitate legislative resolution.  Lesser, but equally effective, measures already exist for bringing about appropriate changes within the system without altering the U.C.M.J., the statutory framework for the entire system.  These include systemic changes prompted by the Manual for Courts-Martial, service regulations, and judicial decisions.

The Manual for Courts-Martial contains rules the President, as Commander in Chief, has published to implement the U.C.M.J.
  Over the years, the Manual has undergone substantial revisions that have fine-tuned military justice operations.
  Perhaps one of its most significant enhancements occurred in 1980 when the Military Rules of Evidence, patterned on the Federal Rules of Evidence, were added to the Manual.
  Their inclusion modernized the military justice process, making court-martial practice more familiar to those trained in civilian criminal practice. 

Service regulations are another important mechanism for change.  The individual branches of the Armed Forces have effected substantial change in their regulations to promote justice.  For example, service regulations establish independence for military defense counsel by removing them from the chain of command at the installation on which they are stationed.
  This exemplifies the services’ desire to enhance the actual and perceived fairness and impartiality within the system.  

A third mechanism for change is our courts.  Trial and appellate courts can fashion judicial remedies to correct abuses that may occur in individual cases, and their decisions serve as precedent to discourage similar problems in the future.  The courts are especially vigilant concerning any hint of unlawful command influence, and they have not been hesitant to remedy those instances in which they have found such activity.
  The result of these various existing mechanisms to facilitate change is that the core structure, the U.C.M.J., does not have to be altered or amended to fix every flaw that may occur in the occasional case.  Lesser measures exist and have kept the system on track since the U.C.M.J. was enacted.  


Now that I’ve described an analytical framework for evaluating change to the U.C.M.J., I return to the issue of what constitutes desirable change to the military justice system as we move into the 21st century.  As I noted at the beginning, our current practices are under scrutiny by the media and by practitioners in and outside the military.
  Having thoroughly examined proposals advocated by many of the system’s critics, I have detected four common themes that merit comment.    

The first is a cyclic recurrence of issues.  Many “current” ideas have been considered and rejected in the past by Congress.  Examples include tenure for military judges, Article III status  for The United States Court of Appeals for the Armed Forces, and military judges as the sole sentencing authority in non-capital cases.  Each of these proposals was thoroughly reviewed by the 1983 Military Justice Act Committee and not pursued by Congress.
  Each remains a current issue today even though little has changed since they were rejected.  Random selection of court members is another area of recurring proposals.  The issue is before Congress today,
 despite Congressional rejection in both 1950 as the U.C.M.J. was enacted and again some 20 years later.
  The thrust of my point here is not that such issues are unworthy of consideration more than once; my point is that the lack of new and novel issues reflects well upon the basic soundness of the current military justice system.   

The second theme is the criticism that the military is out of step with civilian society and civilian criminal jurisprudence, resistant to changes, and without articulate reasons for having a separate system of criminal justice.  Such characterizations are often inaccurate and indicative of a lack of understanding and appreciation of the underlying reasons a separate system exists.  The fact that Congress, after careful deliberation, has generally concurred in the recommended course charted by those who must work in the system is confirmation that the military is not “out of step” with American society or its elected representatives.  This includes the military justice actions in some highly publicized cases that included specifications of adultery and fraternization offenses.
  In this regard, the Blair Commission, in a thorough study directed by Congress, found that good order and discipline were a fundamentally sound rationale for the services to regulate interpersonal relationships among military personnel.

The third theme is that many advocates of systemic changes fail to fully consider how their proposals will affect the full spectrum of military justice operations.  This includes a failure to consider how a particular proposal may actually hinder, rather than improve, the current system.  Hastily executed changes can become impossible roadblocks to justice, good order and discipline, and even the exercise of important rights of accused persons.  For example, change easily accomplished on large military installations may be impractical when attempted on a ship at sea, in a squadron deployed remotely, or in the confines of a peacekeeping force cantonment.  

We in the military have been entrusted with an outstanding judicial system, with effective processes and thoughtful consideration of individual rights.  From my perspective, I see that we must carefully and thoughtfully guard and protect it from cosmetic tinkering that might result in negligible improvement and perhaps inflict unintended and undesired side effects.  Change for its own sake can never be a sound basis for altering the military justice system; it must be tied to actual needs that genuinely enhance military justice operations under all circumstances and environments in which it is practiced. 

The fourth theme advocated by some critics is a call for a 50th Anniversary “bottom-up” review of the entire military justice system.
  While we constantly look for ways to enhance the system, I have seen no indicia that the Golden Anniversary of the U.C.M.J. mandates a complete review of the Code solely because of the passage of the moment.  This is the least compelling argument of all.  A well-established body of precedents would have to be abandoned for the sake of celebrating its creation.  Instead, constant review of the system, sometimes sparked by public scrutiny and criticism, has permitted an orderly, incremental, and evolutionary development of the military justice system.   Public scrutiny and criticism have served and will continue to serve useful purposes in drawing attention to issues that receive thoughtful consideration and are either implemented or rejected on their merits. 

While I have broadly expressed reservations with regard to recent proposals to change the military justice system, please do not let this mark me as unwilling to consider and support thoughtful prospects for improvement.  I strenuously advocate continuous evaluation of the system and support change when warranted.  

However, I firmly believe the U.C.M.J. should only be changed if the change enhances the two purposes of the military justice system, the promotion of good order and discipline and the provision of real, fair, and measured justice to all servicemembers.  If we continue to pursue a balanced approach to changes which must surely come, we will, in another fifty years, once again, be celebrating the success of the U.C.M.J.
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