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Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 w/attachments
(2) CMC memorandum1120 MROA of 15 December1998
(3) Subject’snaval record

1. Pursuantto the provisionsof reference(a), Subjecthereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that theapplicablenaval recordbe
correctedto showPetitionerwas appointeda PermanentLimited Duty Officer whenfirst
eligible. -

2. The Board, consistingof Mses. Hare, Madison, andMr. Cali, reviewedPetitioner’s
allegationsof error and injusticeon 11 May 1999 and,pursuantto its regulations,determined
that the correctiveaction indicatedbelow shouldbe takenon theavailableevidenceof
record. Documentarymaterialconsideredby theBoard consistedof the enclosures,naval
records,and applicablestatutes,regulationsand policies.

3. The Board,having reviewedall the factsof record pertainingto Petitioner’sallegations
of error and injustice, finds as follows:

a. Beforeapplyingto this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin theDepartmentof theNavy.

b. In correspondenceattachedasenclosure(2), theoffice havingcognizanceover the
subjectmatteraddressedin Petitioner’sapplication hascommentedto the effect that the
requesthasmerit and warrantsfavorableaction.

CONCLUSION

Upon review and considerationof all theevidenceof record, and especiallyin light of the
contentsof enclosure(2), the Board finds theexistenceof an injusticewarrantingthe
following correctiveaction.

From:
To:
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RECOMMENDATION:

ThatPetitioner’snaval recordbe corrected,whereappropriate,to show that:

a. Petitionerwasappointeda PermanentLimited Duty Officer in the gradeof Captain
(0-3) on 1 November1998.

b. Thata copy of this Reportof Proceedingsbe filed in Petitioner’snaval record.

4. Pursuantto Section6(c) of the revisedProceduresof the Board for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that quorumwas
presentat the Board’sreview and deliberations,and thatthe foregoing is a true andcomplete
recordof theBoard’sproceedingsin theaboveentitled matter.

ROBERT D. ZSALMAN G. L. ADAMS
Recorder Acting Recorder

5. Pursuantto the delegationof authority set out in Section6(e) of the revisedProcedures
of the Board for Correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions, it is herebyannouncedthat the
foregoingcorrectiveaction, takenunder theauthority of reference(a), hasbeenapprovedby
the Board on behalfof the Secretaryof the Navy.

12 May 1999

Executive
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DearLieutei. ..

This is in referenceto yourapplicationfor correctionof your navalrecordpursuantto the
provisionsof title 10 of the United StatesCode, section1552.

Your requestfor a specialselectionboardwasnot considered,sinceyou havebeenselected
for promotionby the Fiscal Year (FY) 2000CaptainSelectionBoard.

A three-memberpanelof the Boardfor Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 27 May 1999. Your allegationsof errorand injustice
werereviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby the Boardconsistedof your
application,togetherwith all materialsubmittedin supportthereof,your navalrecordand
applicablestatutes,regulationsandpolicies. In addition, the Board consideredthereportof
the HeadquartersMarine Corps(HQMC) PerformanceEvaluationReview Board (PERB) in
your case,dated8 February1999, the advisoryopinion from theHQMC Officer Counseling
andEvaluationSection, Officer AssignmentBranchPersonnelManagementDivision
(MMOA-4), dated15 March 1999, and thememorandumfor the recorddated
4 May 1999, copiesof which areattached. They alsoconsideredyour rebuttallettersdated
25 March and 18 May 1999.

After careful andconscientiousc nsiderationof the entirerecord,the Board foundthat the
evidencesubmittedwasinsufficient to establishthe existenceof probablematerialerror or
injustice.

TheBoard substantiallyconcurredwith the commentscontainedin thereportof thePERB in
finding that yourcontestedfitnessreport shouldnot be removed. Theywereunableto find
that your reportingseniordid not counselyou until the endof thereportingperiod,asyou
allege. In any event,they generallydo not grant relief on thebasisof allegedlyinadequate
counseling,sincecounselingtakesmay forms,so therecipientmay not recognizeit assuch
whenit is provided.
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SincetheBoard found insufficientbasisto removethe contestedfitnessreport, andthey
concurredwith the input from MMOA-4 reflectedin the memorandumfor the record, they
concludedthatyour failure by the FY 1999 CaptainSelectionBoard should stand.

In view of theabove,your applicationhasbeendenied. Thenamesand votesof the
membersof thepanelwill be furnishedupon request.

It is regrettedthat thecircumstancesof yourcasearesuchthat favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, theburdenis on the
applicantto demonstratethe existenceof probablematerialerroror injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosures
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3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22134-5 103
IN REPLY REFER TO:
1610
MMER/PER~

FEB S i9~9

~39-99

1. Per MOO1610.11B, the Performance Evaluation Review Board,
with three members present, met on 3 February 1999 to consider
First Lieutenant~~ etition contained in reference (a)
Removal of the fitnéss~report for the period 960801 to 970317
(GO) was requested. Reference (b) is the performance evaluation
directive governing submission of the report.

2. The petitioner contends the report is unjust and portrays an
inaccurate description of his performance during the stated
period. This, he states, adversely affected his consideration
before the FY99 Captain’s Selection Board.

3. In its proceedings, the PERB concluded that the report is
both administratively correct and procedurally complete as
written and filed. The following is offered as relevant:

a. The challenged evaluation is reflective of a highly
qualified performance with no grade less than “excellent.” The
comments in Section C convey a smart, under control, and adapt-
able lieutenant who will continue to grow with more experience
and effort —— nothing adverse. In his comments, the Reviewing
Officer acknowledged that the petitioner was exhibiting the
potential for “normal growth and development.”

b. Notwithstanding his own statement, there is absolutely no
documentation to support the petitioner’s disclaimer to
performance counseling. Also absent at the time of the PERB’S
consideration of this case were any letters in support of the
petitioner’s appeal (allegedly promised by Lieutenant Colonel
Jl~*and Captain~~. Succinctly stated, the petitioner has
failed to substantiate that the challenged fitness report is not
a true and accurate reflection of his performance during the
stated period.

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARDFOR CORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
FIRST ~ ~

Ref: (a) lstLt
(b) MOOP1

DD Form 149 of 19 Nov 98
/Ch 1-2



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
FIRST LIEUTENANT JJmIU ]IjMI~11JI*~ET1T1TiMIIijIL11*jØ USMC

c. While the Reporting Senior failed to mention that the
petitioner was filling a Captain’s billet, thatoversight was
rectified by the Reviewing Officer. Hence, the petitioner was
appropriately recognized.

4. The Board’,s opinion, based on deliberation and secret ballot
vote, is that the contested fitness report should remain a part
of First ~ military record.

5. The case is forwarded for final action.

Colonel, U.S. ~~Ine Corps
Deputy Director
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Mari.ne Corps

~3q-99
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QUANTICO, VIRGINIA 22 134-5103

IN REPLY REFER TO:

1600
MMOA-4
15 Mar 99

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Subj : ~ ETIT ON FOR FIRST ~

Ref: (a) MMERRequest for Advisory Opinion in the case of
First ~
USMC of 12 Mar 99

2. Per the reference, we reviewed Lieutenant ~ record and
petition. ~ selection on the FY99 USMC
Captain Selection Board. He unsuccessfully petitioned the
Performance Evaluation Review Branch (PERB) to remove a Grade
Change fitness report for the period 96080f”to 970317.
Lieutenant ~ iow requests removal of his failure of
selection and a Special Selection Board.

3. In our opinion, the petitioned report does present some
jeopardy to the record. It contains less competitive Section B
marks in Administrative Duties, Handling Enlisted Personnel,
Training Personnel, Attention to Duty, Initiative, Force,
Leadership, and General Value to the Service. However, we
believe the following areas of competitive concern most likely
would have resulted in his failure of selection even with the
petitioned report removed from the record:

a. Value and Distribution. Lieutena~ verall Value
and Distribution contains two officers ranked above him and none
below.

b. Section B marks. Lieuten~~ 2~Jr1~record contains less
competitive Section B marks in Administrative Duties, Training
Personnel, Initiative, and Force.

1. Recommend disapproval of Lieutenan
removal of his failure of selection and
Board.

r~w~-~~ request for
ecial Selection



Subj: BCNR PETITION FOR FIRST LIEUTEN

USMC

c. Requisite Professional Military Education (PME).
Lieutenan ____ ‘S not completed the requisite PME for
his grade per MCO 1553.4.

4. In summary the petitioned report does present some jeopardy
to the record. However, we believe there would remain
sufficient competitive concerns in the record even with the
report removed to result in his failure of selection.
Therefore, we recommend disapproval of Lieutenar~~~~
request for removal of his failure of selection anda Special
Selection Board.

~jor,U. S. Marine Corps
Head, Officer Counseling and
Evaluation Section
Officer Assignment Branch
Personnel Management Division



MEMORANDUM FOR ThE RECORD

BOARD FOR CORRECTION OF NAVAL RECORDS (BCNR)
PERFORMANCE SECTION
2 NAVY ANNEX, SUITE 2432
WASHINGTON, DC 20370-5100
TELEPHONE: DSN 224-9842OR COMM (703) 614-9842
FAX: DSN 224-9857,COMM (703) 614-9857,OR (815) 328-0742
E-MAIL: GEORGE.BRIAN@HQ.NAVY.MIL

J ~1i1i1fl~~IIIiii.i

DATE:
DOCKET
PET: 1~
PARTY CALLL~1_
TELEPHONENO: (‘

WHATPARTY SAID: INFORMEDME THAT THE TWO
MISSING FITREPS(i~i~. - I~

3lL~L97,31DEC97-1FEB98)WOULD NOT HAVE HAD
AN IMPACT ON HIS COMPETITIVENESSBEFORETHE FY-99 USMC CAPT SEL BD.
“ONE OF ONE” FITREPS, ANDPET HAD TWO OFFICERS RANKED ABOVE HIM,
ANDNO ONEBELOW HIM ON OTHERFITREPS.

!.USMCR


