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1. Pursuantto theprovisionsof reference(a), Subject,hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that his naval recordbecorrectedto
show that hewas retired by reasonof physical disability, vicedischargedwith entitlementto
disability severancepay.

2. TheBoard, consistingof Mses. Humberdand Moidel and Mr. Lippolis, reviewed
Petitioner’sallegationsof error and injusticeon 18 March 1999and, pursuantto its
regulations,determinedthat the correctiveaction indicatedbelow should be takenon the
availableevidenceof record. Documentarymaterialconsideredby the Board consistedof the
enclosures,naval records,and applicablestatutes,regulationsand policies.

3. TheBoard, havingreviewedall the factsof record pertainingto Petitioner’sallegations
of errorand injustice finds asfollows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin theDepartmentof the Navy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerwasevaluatedby a medicalboardon 7 September1995, and givena
diagnosisof left iliotibial band syndrome,refractory to conservativemanagement.In his
undatedrebuttalto the medicalboardreport, he indicatedthat he wantedthe problemshe

•was.experiencingwith his hips and shoulderto beconsideredalong with thediagnosedknee
condition. The membersof the medicalboarddid not commenton his requestin the medical
boardsurrebuttal. On 18 August 1996, the RecordReviewPanelof the PhysicalEvaluation
Board (PEB) madepreliminaryfindings that he wasunfit for duty becauseof thecondition
diagnosedby the medical board,which it ratedat 10% underDepartmentof VeteransAffairs



code5003~for-degenerativearthritis. Petitioneracceptedthosefindings on 14 August 1996,
conditionedon his beingextendedon activeduty for a shortperiodof time. Hewas
dischargedwith entitlementto disability severancepay on 13 November 1996. On 12
September1997, the VA awardedhim a combinedrating of 80% for the following
conditions:degenerativejoint diseaseof thelumbarspine, 40%; traumaticarthritis, left knee,
30%; traumaticarthritis, left hip, 30%; left scapulafracture, 20%; traumaticarthritis, right
hip, 10%; and 0% ratingsfor conditionsof his left greattoe, left foot, and scarson face,left
earand left arm. (Note: ratingsare combined,not added,to yield a final rating of 80%.)

c. On 5 November1998, the Board wasadvisedby the Director, Naval Council of
PersonnelBoards(NCPB), in effect, that Petitionerhad a long history of recurrentbilateral
hip pain which beganduring basictraining, with an existedprior to enlistmenthistory. On 8
July 1992, a motorvehicleaccidentleft him with left shoulderlacerations,which resolved;
left comminutedfemur fracture, which went on to healingafter successfulrodding, with
hardwareremovalduring December1993; left greattoe fracture, which resolved;and left
scapularfracture, which healedwithout involvementof either glenoid or acromioclavicular
joints, but, apparentlyremainedsymptomatic. It was thepersistent,residualkneepain which
led to his 7 September1995 medicalboardand subsequentPEB finding. The Director,
NCPB, notedthat in Petitioner’srebuttalto the medicalboardreport, he indicatedthat “my
kneeproblemsmay keepmefrom beingableto beassignedto a ship... The laddersand steel
decksarecausingmoreproblemsfor my knee/hips;therefore,I would like to stay at a shore
commanduntil my EAOS...If a dischargeis recommendedI would like my past/presenthip
problemsalso addressedand the fact that thehospital did not set my shoulderaftermy
accident... causingme to not beableto properly lift items abovemy headwithout abnormal
motion. I would like all of this consideredif I am to be medically discharged.” In the
Director’s opinion, the lattercommentimplied that Petitionerconsideredtheadditional
conditionsimportantonly if hewere found unfit, presumablyfor the left kneecondition.
Moreover, the rebuttalfocusedprimarily on his contendeddifficulty with shipboardduty,
which, by regulation,could not be the solebasis for a finding that he wasunfit for duty. In
the Director’s opinion, the evidencesuggestspossibleprogression,at leastsymptomatically,
of Petitioner’scondition over the eight monthperiodfollowing his dischargeon 13
November1996. Thereis, however,a lack of documentationthat any significant, i.e., to a
separatelyunfitting degree,deteriorationoccurredin any of his conditionsin sufficient
proximity to his dischargeto warranta retrospectivechangein his PEB findings.
Accordingly, the DirectorrecommendedPetitioner’srequestbe denied.

d. Petitioner’scounselcontends,in effect, that Petitionerwasdischargedon 12
November1996, aboutfourteenmonthsafter the medicalboardevaluationon which thePEB
basedits findingsand 10% rating. The VA examinedPetitioneronly eight monthsafterhe
wasdischarged,and granteda 30% rating for the kneecondition. Counselcontendsthat the
“...periodof progressionis 21 months sincelast medicalexamination,not 8 monthssince
discharge”, and that theresultsof theVA examinationmoreclearly reflect his condition at
dischargethan the medicalboardevaluationcompletedfourteenmonthsearlier. Henoted
that no attemptwas madeto evaluatethe additionalproblemswith Petitioner’ships and

2



shoulder,eventhoughhe had brought them to theattentionof the medicalboardand PEB.
Counselbelievesthat given the 80% rating Petitionerreceivedfollowing discharge,he would
havereceiveda rating of at least30% had all conditionsbeenevaluatedby thePEB.

CONCLUSION:

Upon reviewand considerationof all the evidenceof record and notwithstandingthe findings
of the PhysicalEvaluationBoard, and the commentsof theDirector, Naval Council of
PersonnelBoardscontainedin enclosure(2), the Board finds that Petitionershould havebeen
retired by reasonof physicaldisability ratherthandischargedwith entitlementto severance
pay. In this regard,it substantiallyconcurswith Petitioner’scounsel’scontentionthat the
resultsof the examinationsconductedby the VA approximatelyeight monthspost-service
moreclearly reflectedPetitioner’scondition at dischargethandid findings madeby a medical
boardapproximatelyfourteenmonthsprior to his discharge. It concludesthat he wasunfit
for duty becauseof conditionsof the left lower extremity, ratedat 30 % underVA code
5255 as impairmentof the femur, with markedkneeand hip disability.

In view of the foregoing,the Board finds the existenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval record becorrectedto show that he was releasedfrom active
duty on 16 November1996, and transferredthe to TemporaryDisability RetiredList the
following day, pursuantto 10 U.S. Code1202, with a disability rating of 30% underVA
code5255, for impairmentof femur, with markedkneeand hip disability; and that the
disability is not combatrelatedasdefinedby title 26 U.S. Code,section 104(b)(3).

b. Thathe beaccordeda periodic physicalexaminationas soonaspracticable. Current
address:Rural Route2, Box 348, Erwin, TN 37650

c. Thata copyof this Reportof Proceedingsbe filed in Petitioner’snavalrecord.

4. It is certified that a quorumwaspresentat the Board’s review and deliberations,and that
the foregoingis a true and completerecordof the Board’sproceedingsin the aboveentitled
matter.

~

ROBERT D. ZSALMAN 4 M~ R.,~XNICIOS
Recorder / Acting Recorder
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5. The foregoingreportof theBoard is submittedfor your reviewand action.

JUN 25 ~999

KAREN S. HEATH
~ric~a! Deputy Assistant Secretary of the Navy

(Manpower and Reserve Affairs)

U~.
W.DI
ExecutiveDirector
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