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1. Pursuantto theprovisionsof reference(a), Subject,hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that hernaval record becorrectedto
show that shewasgranteda hearingbeforethe PhysicalEvaluationBoard (PEB), andthat
shewaspermanentlyby reasonof physicaldisability.

2. TheBoard, consistingof Mses. Humberdand Moidel and Mr. Lippolis, reviewed
Petitioner’sallegationsof error and injusticeon 18 March 1999and pursuantto its
regulations,determinedthat the correctiveactionindicatedbelow shouldbe takenon the
availableevidenceof record. Documentarymaterialconsideredby theBoard consistedof the
enclosures,naval records,and applicablestatutes,regulationsand policies.

3. TheBoard, having reviewedall the factsof recordpertainingto Petitioner’sallegations
of errorand injusticefinds as follows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin the Departmentof the Navy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerwas releasedfrom activeduty on 8 December1992, and transferredto the
TemporaryDisability RetiredList (TDRL) with a 30% rating for short segmentCrohn’s
colitis. A relatedcondition,perianal fistulousCrohn’sdisease,was classifiedasa category
II condition, i.e., one which contributedto theunfitting condition,but wasnot separately
unfitting or ratable. She completed11 years,7 monthsand 29 daysof active duty service.
On 3 March 1994, the Departmentof VeteransAffairs (VA) awardedPetitionerratingsof
10% for Crohn’sdiseaseand major depression,for a combinedrating of 20% effective9
December1992. On 13 April 1995, the VA addeda rating of 60% for anal fistulae, with



impairmentof control of anal sphincter,basedon the resultsof an examinationconductedon
8 November1994, which show that shewas incontinentof stool andhad no voluntary
contractionof the analsphincter. The reportof a VA examinationconductedon 30 October
1995 indicatesthat she still hadno voluntarysphinctercontrol,and had to weardisposable
undergarmentsbecauseof persistentrectal incontinence. She wasevaluatedat a Naval
medicalfacility on 12 March 1997. A handwrittenreportof theexaminationindicatesthat
shehadbeenincontinentsincefistula surgery/sphincterectomy(prior to her releasefrom
activeduty). In the examiner’sopinion, Petitionerhadhad flaresof colitis which were
fairly easilymanaged,andthat therewasgoodcontrol betweenflares. Herecommendedthat
shebe “transferredto PDRL”. Theformal reportof examination,dated14 March 1997, is
silent concerningthe issueof incontinence,but indicatesthat Petitionerhad “good sphincter
tone”. Theauthorsof thelatter report recommendedthat shebepermanentlyretired. On 6
June1997, theRecordReviewPanelof the PEB madepreliminaryfindings that she
remainedunfit for duty, andthat the shortsegmentCrohn’scolitis was ratableat 10%.
Petitionersignedfor the notification of PEB findings on 30 June1997. Although she
demandeda formalhearing,herelectionof optionsform wasnot receivedby thePEB until
12 August 1997, which exceededthe 15 day time-limit for making an election;accordingly,
on 8 September1997, shewasadvisedthat the courseof action availableto her at that time
(to contestthe findingsof the PEB) was to apply to this Board.

d. Petitionercontends,in effect, that her colitis got worseduring her tenureon the
TDRL. Shewas found incontinentby the VA on two occasions,and shehasfrequent
mishaps,suchas havingbowel movementsin her underpants,becauseof her inability to
controlher bowel movements. She maintainsthat sherequiresprotection(againstleakage
and/orinvoluntarybowel movements). Shecontendsthat shereceivedthefindingsof the
PEB on 30 June1997, andreturnedher election form, in which shedemandeda hearing,on
1 July 1997. Shedoesnot understandwhy it took oneand onehalf monthsfor her letter to
be receivedby the PEB. In addition, shecontendsthat she shouldhavebeengiven a rating
for majordepression,but wasnot becausethe PEB did not consideran addendumto her
medicalboardreport which addressedthat condition.

e. In correspondenceattachedasenclosure(2), the Director, Naval Council of
PersonnelBoards(NCPB) advisedthe Board, in effect, that Petitionerdoesnot warranta
formal hearingbeforethePEB becauseher electionof optionswas not submittedin a timely
manner. Henotedthat the VA finding of no voluntarycontractionof the analsphincteris in
dramaticcontradistinctionto the laterNaval Medical CenterSan Diego Gastrointestinal
Clinic finding on 12 March 1997 of “good sphinctertone”. Assumingboth examinations
wereaccurate,the mostlikely explanationis clinical improvementover the intervening
approximatelythree-yearperiodon the TDRL. In theabsenceof documentedevidenceof
analsphincterincompetenceat or aboutthe time of Petitioner’s1997 TDRL processing,
therewould havebeenno materialchangein the findingsof thePEB concerningthe Crohn’s
diseaseand relatedconditionhad shebeenaccordeda hearing. With regardto the issueof
majordepression,theDirector, NCPB, is of the opinion that thedepressionwasnot an
unfitting condition; however,had the medicalboardaddendumbeenreceivedin a timely
manner,it is likely the depressionwould havebeenaddedasa categoryII condition. He
recommendedthat her recordbecorrectedto reflect sucha finding and, in effect, that her



requestfor disability retirementbe denied.

f. Rating guidancefor VA code7332, impairmentof sphinctercontrol, providesfor
ratingsof 100% for completelossof control; 60% for extensiveleakageand fairly frequent
involuntary bowel movements;30% for occasionalinvoluntarybowel movements,
necessitatingwearingof pad; and ratingsof 10% and 0% for lesseror no leakage,
respectively.

CONCLUSION:

Upon review andconsiderationof all theevidenceof recordand notwithstandingthe
commentscontainedin enclosure(2), the Board concludesthat Petitionershould havebeen
permanentlyretired by reasonof physicaldisability dueto her Crohn’sdisease,with lossof
sphinctercontrol. In this regard,it notesthat theVA foundevidenceof incontinenceon two
occasions,in 1994 and 1995, and that the physicianwho conductedher final Navyphysical
examinationon 12 March 1997 also noted that shehad beenincontinent. Thefact that
incontinencewasnot mentionedin the formal reportof the 12 March 1997 examination,and
that shewas found to have“good rectal tone” were consideredinsufficient to demonstrate
that shehad good sphinctercontrol and wasnot incontinent,at leaston occasion. Basedon
her descriptionof the lossof control, theBoard concludesit renderedher unfit for duty, and
thata 30% ratingis warrantedfor that condition.

In view of the foregoing, theBoard finds the existenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval recordbecorrectedto show that shewasnot dischargedby
reasonof physical disability.

b. ThatPetitioner’snavalrecordbe further correctedto show that the Secretaryof the
Navy found her unfit to performthe dutiesof her rateby reasonof physicaldisability dueto
shortsegmentCrohn’scolitis, ratedat 10% underVA code7323, and impairmentof anal
sphinctercontrol, ratedat 30% underVA code7332, for a combinedratingof 40%; that she
sufferedfrom a categoryII condition, majordepression,which wasnot separatelyratable;
that thedisability is not due to intentionalmisconductor willful neglect,and wasnot
incurredduring a periodof unauthorizedabsence;that Petitionerhascompletedovereight
yearsof active service; and that acceptedmedicalprinciples indicatethe disability is of a
permanentnature,accordingly,the Secretarydirectedthat Petitionerbe permanentlyretired
by reasonof physicaldisability effective8 December1997, pursuantto 10 U.S. Code 1201.

c. Thata copyof this Reportof Proceedingsbe filed in Petitioner’snaval record.



4. It is certified that a quorumwaspresentat theBoard’sreview and deliberations,andthat
the foregoingis a trueand completerecord of theBoard’sproceedingsin the aboveentitled
matter.

ROBERT D. ZSALMAN
Recorder

J,~MESR. EX CIOS
fActing Recorder

5. Theforegoingreportof the Board is submittedfor your review and action.

Reviewedand approved: JUN 18 1999

KAREN S. HEATH
Principa’ Deputy Assistant Secretary of the Navy

(Manpower and ReserveAffairs)

W.
ExecutiveDirector


