RECORD OF PROCEEDINGS

AIR FORCE BOARD FOR CORRECTION OF MILITARY RECORDS

IN THE MATTER OF:
DOCKET NUMBERS: 00-01467



INDEX CODE 128.08  108.01


XXXXXXXXX
COUNSEL: None


XXXXXXXXX
HEARING DESIRED: No

_________________________________________________________________

APPLICANT REQUESTS THAT:

She be awarded severance pay for an involuntary discharge.  

_________________________________________________________________

APPLICANT CONTENDS THAT:

Her performance for 9 years and 4 months was above standard with all her reports receiving the highest ratings. Two months’ notice was not a great deal of time to get one’s life on track. She had just gotten divorced, her house was foreclosed and her baby was due. Further, she had back problems prior to separation. During her medical evaluation, the doctor did not check her back and she still has back problems.

Her complete submission is at Exhibit A.

_________________________________________________________________

STATEMENT OF FACTS:

The applicant’s available military medical and personnel records contain no evidence of back trouble.  The applicant hit her head on the base gym floor on 1 Apr 81. She did not lose consciousness or sustain neurological deficit and was in no apparent distress. She was returned to duty. In May 84, she sustained a neck sprain in a motor vehicle accident, which apparently resolved. She was in and out of the Weight Management Program, receiving a profile while she was pregnant with edema and afterwards following delivery by Cesarean section in Mar 88.  On 13 Sep 89, she was hit on the head by a racquet but apparently suffered no loss of consciousness or other effects.  

On her SF Form 93, Report of Medical History, dated 11 Jan 90, the applicant indicated that her health was “Good” and she was taking no medications. She marked “No” to “Recurrent Back Pain.” The SF 88, Report of Medical Examination, dated 11 Jan 90, reflects that the applicant exceeded her maximum allowable weight; her head, neck and spine were normal; and that she was worldwide qualified.

She was honorably discharged on 19 Jan 90 in the grade of staff sergeant under the provisions of the early release program-strength reduction.  She completed 9 years, 5 months and 27 days of active service.

An informal check with the Department of Veterans Affairs (DVA) by the AFBCMR in-take office at Randolph confirmed that, as of 7 Nov 00, the applicant has not filed a disability claim with the DVA.

Department of Defense Directive (DODD) 1322.29, Eligibility of Regular and Reserve Personnel for Separation Pay, became effective on 20 Jun 91. The Directive made separation pay retroactive back to 5 Nov 90, the day the law was passed.  Since the applicant was discharged on 19 Jan 90, she was not entitled to separation pay.

_________________________________________________________________

AIR FORCE EVALUATION:

The Chief, Special Actions/BCMR Advisories, HQ AFPC/DPPD, reviewed the appeal and indicated the applicant was not entitled to separation pay because it had not been offered or authorized at the time of her discharge. Further, she has not submitted any material or documentation to show she was unfit due to a physical disability under the provisions of Chapter 61, Title 10, USC, at the time of her involuntary discharge.

A complete copy of the evaluation is at Exhibit C.

_________________________________________________________________

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

A complete copy of the Air Force evaluation was forwarded to the applicant on 13 Oct 00 for review and comment within 30 days.  As of this date, this office has received no response. 

_________________________________________________________________

THE BOARD CONCLUDES THAT:

1.
The applicant has exhausted all remedies provided by existing law or regulations.

2.
The application was not timely filed; however, it is in the interest of justice to excuse the failure to timely file.

3.
Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice.  After a thorough review of the evidence of record and applicant’s submission, we are not persuaded that she should be awarded separation pay.  Further, although the applicant does not specifically request a medical discharge, she alludes to a back problem prior to and after her separation.  However, she provides no evidence demonstrating she had an unfitting medical condition that warranted disability processing.  Nor does this issue provide support for her assertion that she should receive separation pay.  The 20 Jun 91 Directive implementing separation pay was retroactive only to 5 Nov 90, months after her 19 Jan 90 separation. We therefore agree with the recommendations of the Air Force and adopt the rationale expressed as the basis for our decision that the applicant has failed to sustain her burden of having suffered either an error or an injustice. Absent persuasive evidence to the contrary, we find no compelling basis to recommend granting the relief sought.

_________________________________________________________________

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

_________________________________________________________________

The following members of the Board considered this application in Executive Session on 4 January 2001 under the provisions of AFI 36-2603:




Mr. David C. Van Gasbeck, Panel Chair




Mr. Christopher Carey, Member




Mr. Dale O. Jackson, Member

The following documentary evidence was considered:

   Exhibit A.  DD Form 149, dated 25 May 00.

   Exhibit B.  Applicant's Master Personnel Records.

   Exhibit C.  Letter, HQ AFPC/DPPD, dated 29 Sep 00.

   Exhibit D.  Letter, SAF/MIBR, dated 13 Oct 00.

                                   DAVID C. VAN GASBECK

                                   Panel Chair
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