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MAJ~iWJUL1TE~ USMC

DearMa~~

This is in referenceto your application for correctionof your naval recordpursuantto the
provisionsof title 10 of the United StatesCode, section 1552.

It is notedthat theCommandantof the Marine Corps(CMC) hasremovedyour fitnessreport
for 1 August 1997 to 31 July 1998 and modified your reportfor 1 August to 1 October 1998
by removingall referencesto your removedreport for the precedingperiod.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 2 September1999. Your allegationsof error and
injusticewerere~’iewedin accordancewith administrativeregulationsand procedures
applicableto the proceedingsof this Board. Documentarymaterialconsideredby theBoard
consistedof your application, togetherwith all material submittedin supportthereof,your
naval recordandapplicablestatutes,regulationsandpolicies. In addition, the Board
consideredthe reportof theHeadquartersMarineCorps (HQMC) PerformanceEvaluation
ReviewBoard (PERB), dated18 May 1999, andtheadvisoryopinion from the HQMC
Officer Counselingand EvaluationSection,Officer AssignmentBranch,Personnel
ManagementDivision (MMOA-4), dated29 July 1999, copiesof which areattached. They
also consideredyour rebuttallettersdated17 July and 24 August 1999.

After carefuland conscientiousconsiderationof theentirerecord, theBoard found that the
evidencesubmittedwas insufficientto establishprobablematerialerroror injustice.

TheBoard substantiallyconcurredwith the PERB report in finding that your fitnes~reportfor
1 August to 1 October1998 should not be removedcompletely. Assumingyou arecorrect
that your Board of Inquiry (BOl) proceedingswerenot completeduntil 2 October1998, they
notedthat your changeof duty, which establishedthe ending dateof the report,could have
beendelayedby one day to removeall doubtabouttheproprietyof mentioningtheBOI in
yourchangeof duty report. They found the failure to takethis action, assumingit to have
beentechnicallyrequired,did not invalidatethereport.



The Board substantiallyagreedwith the advisoryopinion from MMOA-4 in finding that your
failuresby the Fiscal Year 1999 and 2000LieutenantColonel SelectionBoardsshould stand.
Your requestfor retroactivepromotion, in theeventof your selectionwith a corrected
record,wasnot consideredasyou havenot beenselectedor promoted,and your recordhas
not beencorrectedas you requested.

In view of the above,yourapplication for relief beyondthat effectedby CMC hasbeen
denied. The namesand votesof the membersof thepanelwill be furnishedupon request.

It is regrettedthat the circumstancesof your casearesuchthat favorableactioncannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record,the burdenis on the
applicantto demonstratethe existenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosures



DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

3280 RUSSELL ROAD
QUANTICO, VIRGINIA 22134-5103

IN REPLY REFER TO;

1610

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNRAPPLICATION IN THE CASE OF MAJOR

~

Ref: (a) Major~r~~ DD Forms 149(2) of 11 Jan 99
(b) MCO P1610.7D w/Ch 1-5

1. Per MCO 1610.11C, the Performance Evaluation Review Board,
with three members present, met on 12 May 1999 to consider Major

flIfILN1J~petition contained in reference (a). Removal of the
following fitness reports was requested:

a. Report A — 970801 to 980731 (DC)

b. Report B — 980801 to 981001 (CD)

Reference (b) is the performance evaluation directive governing

the submission of both reports.

2. The petitioner contends that Report A fails to comply with
the provisions of reference (b) in that the report was not
completed in a timely manner. It is his position that it’s late
submission was not an administrative “oversight”, but an inten-
tional delay with a view toward acquiring adverse material. The
petitioner further argues that the report is a substantively
inaccurate portrayal of his overall performance during the
12—month period, is unjust, and was based on biased information.
To support his allegations, the petitioner furnishes copies of
previous iterations of the report and a letter from Colonel
Rosewarne (Battalion Commander for 11 of the 12 months covered by
Report A). Concerning Report B, the petitioner again charges
that the evaluation fails to comply with the provisions of
reference (b), specifically the inclusion of unacceptable
comments concerning the pending outcome of a fact-finding board
(in this case, a Board of Inquiry (BOl)), and adverse material
received outside of the reporting period. In support of this
argument, the petitioner provides a copy of a letter from this
Headquarters, dated 2 October 1998, which terminated administra-
tive separation proceedings.

3. In its proceedings, the PERB concluded that:



2/2 ~‘q~

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY_OPINION O,~N BCNR. CATION IN THE CASE OF MAJOR

~ SMC

a. The removal of Report A is warranted and has been
directed.

b. With minor editorial exceptions, Report B is both
administratively correct and procedurally complete as written
and filed. The following is offered as relevant:

(1) Under date of 21 September 1998, the President of the
Board of Inquiry ~ ~$ forwarded the completed report
of the BOI to this Headquarters (JAM) outlining proceedings held
on 20 May and 30 and 31 July 1998. The BOl’s final report was
during the period covered by Report B.

(2) The letter from this Headquarters, signed by
Lieutenant Generall ~nd dated 2 October 1998 (which
references Colonej ,~-letter) was merely a pro forma notice
to the petitioner tn~t the BOI’s final report of 21 September
1998 was accomplished. The 2 October 1998 letter did not somehow
put the final report of the BOl outside the reporting period.

(3) Regardless of the number of iterations the Reporting
Senior had to go through to ensure the report was submitted
within the spirit and intent of reference (b), the fact is that
the report is the official report of record. The petitioner
viewed it, acknowledged its adversity via signature in Item 24,
and appended a statement of rebuttal. Given the unique circum-
stances of this case, the delay in properly preparing Report B
was neither unreasonable nor inordinate.

(4) The mark of “yes” in Item 17b (adverse) is not
inappropriate or contrary to reference (b) . The BOl was
conducted under the auspices of the Commanding General, Marine
Corps Combat Development Command -- not the Commanding Officer,
Weapons Training Battalion. Consequently, it was properly
recorded as adversity from outside the Weapons Training Battalion
command, as were the petitioner’s actions that precipitated the
BOI.

(5) Since the PERB has directed elimination of Report A,
any reference to that document or the issues pertaining to it,
should be expunged. Therefore, the PERB has directed the
following changes to Report A:

(a) Standard Addendum Page completed by the peti-
tioner on 981221. Removal of the following verbiage from
paragraph one: “as evidenced by his attempt to include
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Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
~I~NIONON~~PPLIcATION IN THE CASE OF MAJOR

statements concerning the BOI in earlier fitness reports. The
previous reporting period fitness report, 970801-980731, was
rewritten and signed by the RS and myself at least three
different times with attempts to document the BOl.”

(b) Standard Addendum Page completed by Co1one~~~
of 4 Jan 99. Removal of the following verbiage from paragraph
two: “and the fitness report completed on 980731. Both reports
were”. The second sentence in paragraph two is being changed
to read: “The report was rewritten by LtCo1~~U1nder my
direction . .

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that Report B, as modified, should remain a part of
Major S~j~~official military record The limited corrective
action identified in subparagraphs 3b(5) (a) and 3b(5) (b) are
considered sufficient.

5. The case is forwarded for fina1~

Colonel, U.S. Marine Corps
Deputy Director
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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z?~’ 9?DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22134-5103
IN REPLY REFER TO:

1600
MMOA-4
29 Jul 99

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Sub~ ~

Ref: (a) MMERReqr~t for

1. Recommend disapproval of Maj~j~~~request for removal
of his failures of selection.

2. Per the reference, we reviewed Major record and
petition. He failed selection on the F 9 and FY00 USMC
Lieutenant Colonel Selection Board. Subsequently, he petitioned
for removal of fitness reports for the period of 970801 to 980731
and 980801 to 981001 from the record. The Performance Evaluation
Review Board (PERB) reviewed the petition and approved the removal
of the fitness report for the period of 970801 to 980731. The
PERB determined the fitness report for the period 980801 to
981001, as modified to eliminate any reference to the fitness
report for the period 970801 to 980731, should remain a part of
the official military record. Majc~~~~’quests removal of
his failures of selection

3. In our opinion, the fitness report for the period of 970801 to
980731 presents serious competitive concern to Major
record due to numerous comments concerning his substandar
performance. The removal of the report of 970801 to 980731
eliminates some competitive concern from the record, but the
PERB’s decision to keep the report of 980801 to 981001 provides
substantial competitive concern to the record due to its adverse
nature. In addition, his record contains other areas of
competitive concern that more than likely contributed to his
failure of selection:

a. Value & Distribution. During Maj~.~JU1IJJ~ time as a
Major, he has fourteen officers ranked above him and twelve below,
placing him in the bottom half of the pack.

~ary~)tiininn i.nthe case of
SMC



Subj: BCNR PETITION FOR MAJ(
USMC

b. Section B Trends. Since 1983, the record reflects trends
of less—than—outstanding Section B markings in Administrative
Duties, Handling Officers, Handling Enlisted Personnel,
Cooperation, Judgment, Personal Relations, and Economy of
Management.

c. Transfer (TR) Fitness Report for the period of
960801—970112. The Section C comments and ranking appear very
uncompetitive for a TR report. Section C comments such as
“commendable job as a logistician” and “a talented staff officer
who has much to offer the Marine Corps in this capacity” appear
less competitive when compared to his peers. Furthermore, the
Reporting Senior’s ranking of four officers above Major~~~
and two below appears very uncompetitive for an officer whol
served 30 months in that command. Finally, the Reviewing
Officer’s non concurrence seems to be a relativel~weak gesture
with a ranking of three officers above Majo _____nd three
below.

4. In summary, the PERB’s decision to keep the report of 980801
to 981001 provides substantial competitive concern to the record
due to its adverse nature. In addition, Major - ‘ , record
contains other areas of serious competitive concern a more than
likely contributed to his failure of selection. Therefore, we
recommend disapproval of Ma]or~~~j~uest for removal of
his failures of selection.

5. Point of contact is ~ d.~UmI~r!

iieutenant Colonel, U.S. Marine
Corps
Head, Officer Counseling and
Evaluation Section
Officer Assignment Branch
Personnel Management Division
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