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Dear StaffSergefT11~!J~

This is in referenceto yourapplicationfor correctionof yournaval recordpursuantto the
provisionsof title 10 of the United StatesCode, section1552.

You requestedremoval of your fitnessreport for 1 Januaryto 16 June1998, and you
impliedly requestedsetting asideyour relief for causefrom recruiterduty. It is notedthat the
Commandantof the Marine Corps(CMC) hasfiled a memorandumfor the recordshowing
item 17a(whethertheMarine concernedhasbeenthe subjectof any commendatoryreport)of
the contestedfitnessreportshould havebeenmarked“,“ and explainingthat your
meritoriousmastshould havebeennoted.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 2 September1999. Your allegationsof error and
injusticewerereviewedin accordancewith administrativeregulationsandprocedures
applicableto theproceedingsof this Board. Documentarymaterialconsideredby theBoard
consistedof yourapplication,togetherwith all materialsubmittedin supportthereof,your
naval recordandapplicablestatutes,regulationsandpolicies. In addition, the Board
consideredthereportof the HeadquartersMarine CorpsPerformanceEvaluationReview
Board (PERB),dated10 June1999, a copy of which is attached.

After careful andconscientiousconsiderationof the entirerecord, the Boardfound that the
evidencesubmittedwas insufficient to establishthe existenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in the reportof the PERB.

TheBoarddid not considerit a materialmatterwhetherthe sessionat which you were
allegedlyinsubordinatewasa “training” session,asthe reportingseniordescribedit, or a
“counseling” session,asthe mastersergeant’sstatementat enclosure(8) to yourapplication
referredto it. The Board found nothingobjectionablein the reportingsenior’s disclosurethat
you initially refusednonjudicialpunishment(NJP), thenenteredinto a pleabargainby which



you subjectedyourself to NJPproceedings.The Boardfound item 17b of thecontested
fitnessreportdid not refer to whetherthe reportitself wasadverse;rather,MarineCorps
Order(MCO) P1610.7D,paragraph4006.6statesit refers to whethertheMarinehasbeen
the subjectof adversematerialor incident reportsreceivedfrom outsidethe fitnessreporting
chain. While your reportingseniorhad to considerall thoseof your contemporarieshe had
knownin marking item 15a(generalvalueto the service),the Board found youradversemark
in that item did not requiremarking item 17b “Yes.” They notedthat the contestedreport
doesnot refer to “withholding” of promotion. They found thereporting senior’s
recommendationfor youradministrativeseparationwas improperper MCO P1610.7D,
paragraph4007.4.e.(2),but theydid not considerthis a materialerror warrantingcorrective
actionin an otherwiseadversereport. They notedthat theprofessionalmilitary education
coursesyou cited werecompletedbeforethe reportingperiod, so theywereproperly not
mentioned. They found theabsenceof the requiredstatement“I haveseenthe SectionB
marksandSectionC comments”not to be a materialerror warrantingcorrectiveaction,as
you submitteda rebuttalto the report, so you musthaveseenits content. They concludedthe
reviewingofficer wasnot incorrect in stating your NJPwasclosedevenif you had soughtits
removal in a pendingcomplaintunderArticle 138, Uniform Codeof Military Justice,since
NJPis not a propersubjectof an Article 138 complaint (Manualof theJudgeAdvocate
General,paragraph0304c.(2)(b)refers). They found the reviewingofficer’s statementthat
theNJP “should not be subjectto debatein this report” doessuggestyou weredebatingthe
NJPin your rebuttal,when you wereonly challengingthe reporting senior’saccountof the
NJP. However, they did not find this a materialerror warrantingcorrectiveaction. They
found no requirementfor the reviewingofficer to mentionhe “approvedof” the now removed
servicerecordpage11 counselingentry, evenif he did approveof it. They determinedthe
reviewingofficer properly addressedyourprior fitnessreport, as you raisedit in your
rebuttal. They found thelate submissionof thecontestedfitnessreport did not invalidateit.
Finally, they found that thereviewingofficer addedno newadverseinformation requiring
referral to you.

Sincethe Board found no defectin your relief for causefrom recruitingduty, they had no
basisto correctyour recordto show you completeda successfultour asa recruiter.

In view of theabove,your applicationhasbeendenied. Thenamesandvotesof the
membersof the panelwill be furnished upon request.

It is regrettedthat the circumstancesof your casearesuchthat favorableaction cannotbe
taken. You areentitledto havethe Board reconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.



Consequently,whenapplying for a correctionof an official naval record,the burdenis on the
applicantto demonstratethe existenceof probablematerialerror or injustice.

Enclosure

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector
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Ref: (a) SSgt. D Form 149 of 8 Mar 99
(b) MCOP1610.7D w/Ch 1-4

1. Per MOO1610.110, the Performance Evaluation Review Board,
with three members present, met on 8 June 1999 to consider Staff
Sergean etition contained in reference (a) . Removal
of the fi ness re ort for the period 980101 to 980616 (CD) was
requested. Reference (b) is the performance evaluation directive
governing submission of the report.

2. The petitioner objects to the manner in which the fitness
report was administratively processed and also believes it is
unfair and inaccurate. To support his appeal, the petitioner
furnishes copies of documentation which he believes supports his
arguments.

3. In its proceedings, the PERB concluded that, with one minor
exception, the report is both administratively correct and
procedurally complete as written and filed. The following is
offered as relevant:

a. As endorsed by the Reviewing Officer, Item 17a
(commendatory) should have been marked yes. The Board does

not, however, find this oversight to invalidate the entire
report and has directed appropriate corrective action. A
Memorandum for the Record will be prepared and inserted onto the
performance (“P”) section of the petitioner’s official military
personnel file annotating the corrections. In addition, his
Master Brief Sheet will be modified accordingly. This type of
corrective action is being taken to preclude the loss of
legibility associated with correcting the actual report. -

b. The petitioner’s performance during the period was
sub—par and his conduct was insubordinate. His reaction to
counseling and training obviously demonstrated poor judgment.
The report properly reflects an actual evaluation of the
petitioner’s performance and conduct. He was afforded an
opportunity to respond and the entire situation was properly
reviewed and adjudicated by the Reviewing Officer.
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c. Comparing the petitioner’s performance to a national
average is inappropriate and uses faulty statistics. The
national average is an analytical metric that is used neither
as a missioning tool nor as a standard of performance. The
Reviewing Officer addressed other allegations about the pro-
cessing of the report, such as the erroneous lack of mention of
a Meritorious Mast, at the time of rebuttal. Any delays in
handling the report were more a result of the petitioner’s chosen
tactics than as an administrative oversight.

d. In summation, the petitioner provides no new information
or grounds to cause questioning the report’s validity. The
issues he raises are merely reiterations from his rebuttal and
subsequent Request Mast, both of which have been concluded and
resolved, largely not in his favor.

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that the contested fitness report should remain a part
of Staff Sergean _____ official military record. The
limited corrective’ac ióñ identified in subparagraph 3a is
considered sufficient.

5. The case is forwarded for final action.

Chairperson, Performance
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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