
DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

2 NAVY ANNEX

WASHINGTON DC 20370-5100

HD:hd
DocketNo: 06612-98
27 August 1999

From: Chairman,Board for Correctionof Naval Records
To: Secretaryof the Navy

Subj: LC :CHC, USN(RET)~iIJ~~jfj1~
REVIEW OF NAVAL CORD

Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 dtd 31 Aug 98 w/attachments
(2) NPC-311 memo dtd 9 Mar 99
(3) NPC-61 memo dtd 29 Mar 99
(4) PERS-85memo dtd 16 Aug 99
(5) Subject’sltr dtd 11 Jun 99
(6) Subject’snaval record

1. Pursuantto theprovisionsof reference(a), Subject,hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that theapplicablenaval recordbe
correctedby removingthe fitnessreport for 1 Januaryto 31 December1985, a copy of which
is at Tab A. Petitioneralsoimpliedly requestedremovalof his failuresof selectionfor
promotionbeforethe FiscalYear (FY) 96 through99 CommanderStaffSelectionBoards,so
asto be consideredby the selectionboardnext convenedto considerofficersof his category
for promotion to commanderasan officer who hasnot failed of selectionfor promotion to
that grade. Finally, he requestedthat he begranteda specialselectionboardandif selected,
be recalledto activeduty andpromotedto reflect an FY 96 selection. By reasonof his
failuresof selectionfor promotion,hewas involuntarily retired on 1 October1998.

2. TheBoard, consistingof Messrs.Bartlett, Ensleyand Schultz, reviewedPetitioner’s
allegationsof errorand injusticeon 19 August 1999, and pursuantto its regulations,
determinedthat thecorrectiveaction indicatedbelow should be takenon the available
evidenceof record. Documentarymaterialconsideredby the Board consistedof the
enclosures,naval records,and applicablestatutes,regulationsandpolicies.

3. The Board,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of errorand injustice, finds asfollows:

a. Beforeapplying to this Board,Petitionerexhaustedall administrativeremedies
availableunder existing law and regulationswithin theDepartmentof theNavy.



b. Petitionercontendsthat the fitnessreport in questionis biasedand unfair andthat
this one fitnessreport causedhis failure to be selectedfor promotion to commander. He
allegesthegradesof “C” in judgmentand “B” in analyticalability wereassignedby his
commandchaplainand signedby thereporting senior;that thereasongivenby the command
chaplainfor the loweredgradeswasthat he “dated”; that hewas single at thetime and had
neverbeenmarried; that the commandchaplainwasa RomanCatholicpriestwho statedthat
it was “inappropriatefor chaplainsto date,’ ‘it presentedthewrong image’ and ‘if a chaplain
cameon activeduty not yet married, it wasjust too bad.”; andthat he did dateduring the
period in question,but datedonly civilians and otherofficers who were unmarriedand
female,and thereforecrossedno linesof fraternizationor impropriety.

c. In correspondenceattachedasenclosure(2), NPC-311, the Navy Personnel
Command(NPC) office havingcognizanceover fitnessreport matters,hasrecommendedthat
Petitioner’sfitnessreport recordremainunchanged.They further recommendedthat the
petitionbe forwardedto NPC-85for commentson Petitioner’srequestfor theconveningof a
specialselectionboard,andif selected,recall to activeduty andpromotion retroactiveto
FY 96; and to NPC-61, the equalopportunity/professionalrelationshipsoffice, for comment
on his requestto removethe fitnessreport. Finally, they statedthat shouldNPC-61 find
merit in his allegationof unjustandprejudicialgradeson the fitnessreport in question,they
would haveno objectionto removingthe report.

d. In correspondenceattachedasenclosure(3), NPC-61hasrecommendedremoving the
contestedfitnessreport, commentingthat the “C” in judgmentmayhavebeena resultof the
seniorchaplain’sbiasedopinion of dating by Protestantchaplains;that thecommanding
officer who signed thereport wrote severalletters to the selectionboardon Petitioner’sbehalf
stating that if possible,he would changethe “B” and “C” gradesassignedin 1985 to “A”;
andthat Petitioner’srecordis outstandingexceptfor thecontestedreport.

e. In correspondenceattachedasenclosure(4), PERS-85,the NPC office having
cognizanceoveractiveduty promotions,hascommentedto theeffect that Petitioner’srequest
for a specialpromotion selectionboard shouldbe disapproved.They statedthat “Removalof
the[contestedfitness] report would not substantiallyimprovethe competitivenessof his
recordamongsthis peers.”

f. Petitioner’sletter at enclosure(5) is in rebuttalof enclosures(2) and (4). He
reiterateshis belief that the seniorchaplainintendedfor the fitnessreport in questionto be
punitive, and that it wasnot an accuratereflectionof thequality of his performance. He
maintainsthat not only was the fitnessreport intentionallyunjustand illegally punitive, but it
“standsout asthe singularmomentin an otherwisestellar careerthat is without further
blemishand inferior to none.” Hearguesthat if that report is confirmedto be unjust, thenit
is also reasonableand logical to assumethat it is the solebasisfor his failure to select, “thus
meetingthe definition of injusticefor which a specialboard is mandatedby Navy regulation.”
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CONCLUSION:

Upon review andconsiderationof all the evidenceof record,andespeciallyin light of
enclosure(3), the Board finds the existenceof an injusticewarrantingpartial relief,
specifically, removalof thecontestedfitnessreport for 1 Januaryto 31 December1985.

TheBoard finds Petitioner’sfailuresby the FY 96 through99 Staff CommanderSelection
Boardsshould stand. In this regard,they agreewith the advisoryopinion at enclosure(4) in
finding that removalof the contestedfitnessreport would not haveappreciablyenhancedhis
competitivenessfor promotion. SincetheBoard finds insufficient basisto removehis failures
of selectionfor promotion,they haveno groundsto granthim considerationby a special
selectionboardor setasidehis retirementof 1 October1998.

In view of the above,the Board directsthe following limited correctiveaction:

RECOMMENDATION:

a. That Petitioner’snaval recordbecorrectedby removingtherefromthe following
fitnessreportand relatedmaterial:

Period of Report
Dateof Report ReportingSenior From To

86Jan13 SN 85JanOl 85Dec31

b. Thattherebe insertedin Petitioner’snaval recorda memorandumin placeof the
removedreportcontainingappropriateidentifying dataconcerningthereport; that the
memorandumstatethat the reporthasbeenremovedby order of the Secretaryof the Navy in
accordancewith theprovisionsof federallaw and may not be madeavailableto selection
boardsandother reviewingauthorities;and that suchboardsmaynot conjectureor draw any
inferenceasto the natureof the report.

c. That any materialor entriesinconsistentwith or relating to the Board’s
recommendationbecorrected,removedor completelyexpungedfrom Petitioner’srecordand
that no suchentriesor materialbe addedto the recordin the future.

d. Thatany materialdirectedto be removedfrom Petitioner’snaval recordbe returned
to the Board, togetherwith a copy of this Reportof Proceedings,for retentionin a
confidential file maintainedfor suchpurpose,with no crossreferencebeing madea part of
Petitioner’snaval record.

e. That the remainderof Petitioner’srequestbe denied.
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4. Pursuantto Section 6(c) of the revisedProceduresof the Board for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that a quorum was
presentat the Board’sreviewand deliberations,and that the foregoingis a trueand complete
recordof the Board’sproceedingsin the aboveentitled matter.

ROBERT D. ZSALMAN JONATHAN S. RUSKIN
Recorder Acting Recorder

5. Pursuantto the delegationof authority setout in Section 6(e) of the revisedProceduresof
the Board for Correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))andhavingassuredcompliancewith its provisions, it is herebyannouncedthat the
foregoingcorrectiveaction, takenunderthe authority of reference(a), hasbeenapprovedby
the Board on behalfof the Secretaryof the Navy.

Executive
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DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND

5720 INTEGRITY DRIVE
MILLINGTON TN 3805 5-0000 1610

NPC-311
9 March 1999

MEMORA1’~DUMFORTHE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Via: NPC/BCNRCoordinator(NPC-OOXCB)

Subj: LC~’~~’ USN (RI*$~PW~.

Ref: (a) BUPERSINST1611.1

End: (1) BCNR File

1. Enclosure(1) is returned. The memberrequeststhe removal of his fitness report for the
period 1 January1985 to 31 December1985.

2. Basedon ourreviewofthematerialprovided,wefind thefollowing:

a. A reviewofthemember’srecordrevealedthefitnessreportin questionto beon file. It is
signedby thememberacknowledgingthecontentsofthe reportand his rights. Thememberdid
notdesireto makea statement.

b. The member’sclaim that the marks on the fitnessreport are not substantiatedby the
commentsin block-88 doesnot meanthat themarksareunmerited. A declinein marksshouldbe
explainedin the commentsection. However,the absenceof an explanationdoesnot invalidate
the fitnessreport. A reportmay bemarked“consistent”eventhoughtwo marksare lower than
on previousreports. The trend mark is determinednot by the up or down changesin letter
grades,butby thedirectionofthe overall performanceasjudgedby thereportingsenior.

c. Thefitnessreport hasbeenin LieutenantCommandeL1~iI~IIrbcordfor over ten years. If
he felt the reportwasunjust or in error he couldhavesubmitteda statementfor inclusion in his
record. Neitherthe membernor thereportingseniorhasprovidedany explanationfor failing to
makereasonableefforts to correcttheallegederrorsbeforenow.

d. LieutenantCommandsit~es his requeston the belief that the fitness report in
questionis the sole reasonfor his failure to selectfor promotionto commander.The fact that a
fitnessreport may adverselyaffect a member’spromotion opportunityis not sufficient reasonto
removeit from his record.



05/19/99 WED 04:38 FAX 002

e. LieutenantCommandi~~f~providedseveralvery impressivelettersof supportin his
petition. While their commentsadd insight and reflect favorablyon ~ erformance,
theydo not showthat thefitnessreportwasin errororunjust.

f. Thememberdoesnot provethereportto be unjustor in error.

3 We recommendLC1~~~cordremainsunchanged

4. We recommendthe member’s petition be forwarded to the Director, Active Officer
Promotion, Appointments, and Enlisted AdvancementDivision (NPC-85) for commentsof the
member’srequestfor the conveningof a specialselectionboardand if selected,be recalledto
activeduty andpromotedretroactivebackto FY-96 Commanderselectionboard, and NPC-61
for commentson themember’sallegationofunjust,and prejudicialgradeson his fitnessreportfor
theperiod 1 January1985 to 31 December1985.

5. Should the member’sallegationbe foundto havemerit, wehaveno objectionto removethe
fitnessreportfor theperiod 1 January1985to 31 December1985.

Head,Performance
EvaluationBranch

2



DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND

5720 INTEGRITYDRIVE 1610
MILLINGTON TN 3805 5-0000 NPC-61 / 016

29 Mar 99

MEMORANDUM FOR EXECUTIVE DIRECTOR, BOARD FOR CORRECTION

OF NAVAL RECORDS

Via: Assistant for BCNR Matters, Pers-OOZCB

Subj: LCD~~~N ~ CHC, USN (RET)

Ref: (a) OPNAVINST 5354.1D Equal Opportunity Manual

End: (1) BCNR File

1. Enclosure (1) is returned. The member requests the removal
of his fitness report for the period 1 January 1985 to 31

December 1985.

2. A review of his fitness reports throughout his career

indicated the member to be a top performer. It is clear that the
report in question is an anomaly. The commanding officer that

signed the report wrote several letters to the selection board on
the member’s behalf and stated that if possible he would change
the B and C grades assigned in 1985 to A grades.

3. The member claims the senior chaplain was Catholic and did
not approve of any chaplain dating. The member admits to dating.
The member believes this was the error in judgment that was

referred to on his fitness report. If true, this would be

discriminatory per reference (a)

4. Based on the information presented, it is reasonable to
believe that the C in judgment may have been a result of the

senior chaplain’s biased opinion of dating by Protestant
chaplains. The member’s record is outstanding except for this
one report. I recommend the report be removed from his record.

Director, F~~fessiona1
Relationships Division



NPC- 85

MEMORANDUM FOR BCNR

Via: BUPERS/BCNR Coordinator

Subj:

Ref: (a) NPC—311 ltr 1610 of 9 Mar 99

End: (1) BCNR File

1. Enclosre (U is returned recommending disapproval of
LC~.r~1~~request for a special promotion selection board.
The fitness report was valid and uncontested and LC~1IJJ)1fl!
exerä~~S1his right to communicate with the president of the
FY-~’~hd FY-98 promotion selection boards concerning the
char~’Cze~~f that report.

2. His record before each selection promotion board that he
was eligible for was complete and portrayed a fair and
accurate portrayal of his career. Removal of the report
would not substantially improve the competitiveness of hi5
record amongst his peers.

3. Recommend disapproval of a special board~

BCtNI~Li~on, Officer Promotions
and ~nlisted Advancements Division

0&/18/99 WED 08:24 FAX 9018742751

DEPARTMENT OF ThE NAVY
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5420
Ser. 85/163
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