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DearChie ___

This is in referenceto yourapplicationfor correctionof yournaval recordpursuantto the
provisionsof title 10 of the United StatesCode, section 1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 21 October1999. Your allegationsof error and
injusticewerereviewedin accordancewith administrativeregulationsand procedures
applicableto theproceedingsof this Board. Documentarymaterialconsideredby the Board
consistedof your application,togetherwith all materialsubmittedin supportthereof,your
naval recordandapplicablestatutes,regulationsandpolicies. In addition, the Board
consideredtheadvisory opinion furnishedby theNavy PersonnelCommanddated
19 July 1999, a copyof which is attached,and your letter dated13 September1999 with
enclosure

After carefuland conscientiousconsiderationof the entirerecord,the Board found that the
evidencesubmittedwas insufficient to establishthe existenceof probablematerialerroror
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in the advisoryopinion, exceptthe recommendationto removethecomment“Counseledfor
appearañecof an unduly familiar relationshipwith a subordinate.” TheBoardnotedthe
reportat issuedid not mention chargesof which you wereacquitted,nordid it stateyou
committed misconduct. Rather,it statedyou engagedin conductwhich, the reportingsenior
felt, gavethe appearanceof impropriety. Contraryto theadvisory opinion, theBoard was
unableto find thereporting seniorviolated the requirementto baseyourperformance
evaluationreporton facts. Finally, they notedyou did not completetheblock of the
contestedreport stating you intendedto submita statement,soblock 46 properly doesnot
show “UNSIGNED ADVANCE COPY - MEMBER PREPARINGSTATEMENT.” In view
of the above,yourapplicationhasbeendenied. The namesand votesof the membersof the
panelwill be furnishedupon request.



It is regrettedthat thecircumstancesof your casearesuchthat favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof new and
materialevidenceor other matternot previouslyconsideredby theBoard. In this regard,it is
importantto keepin mind that a presumptionof regularity attachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, theburden is on the
applicantto demonstratethe existenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosure
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MEMOR~NDU14FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Via: PERS/BCNR Coordinator (PERS-OOXCB)

Subj: SKCJ~E~l~JJJ~J$

Ref: (a) BUPERINST 1610.10

End: (1) BCNR File

1. Enclosure (1) is returned. The member requests removal of
his fitness report for the period 16 September 1997 to 15
September 1998.

2. Based on our review of the material provided, we find the
following:

a. A review of the member’s digitized record revealed the
fitness report in question to be on file. Block 46, Signature o~
Individual Evaluated, indicates that the member refused to sign
the report. A NAVPERS 1070/613 is filed in the member’s
digitized record also indicating the member’s refusal to sign the
report.

b. The member alleges that the report in question is
factually flawed by reporting events that did not take place, and
circumstances that did not exist. The member feels that the
fitness report is inaccurate, unjust, and wrongfully submitted.

c. The member alleges that during the period of report he
did not receive mid-term counseling as indicated in his fitness
report. Counseling on performance is mandatory per reference
(a), Annex C. Since counseling may occur in several different
ways (i.e., verbal, written), documentation of counseling is not
mandatory. Based on the information provided with the member’s
petition, we can not determine if counseling was or was not
performed; however, the reporting senior indicates that mid-term
counseling was performed on 18 May 1998. The fact that
counseling did or did not occur does not invalidate a report.
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Subj: SK ~ USN,

d. The member feels that the comment regarding an unduly
familiar relationship with a subordinate was based upon the fact
that he was issued a Military Protective Order, concerning
allegations of unduly familiar personal relationship with a
subordinate. The member also provides with his petition a copy
of the court martial finding worksheet, which acquits him of all
charges. We feel the comment in block 41, “Counseled for
appearance of an unduly familiar relationship with a
subordinate”, is inappropriate. Per reference (a), Annex N—13,
we feel that the reporting senior’s comment was solely based on
appearance and not fact.

e. The member alleges that the comment in block 46, “Member
refuses to sign” is totally false. The member alleges that his
division officer presented the fitness report in question to him
on 25 September 1998, at which time he refused to sign the report
until he was able to meet with the Commanding Officer to discuss
the adverse matter. Reference (a), Annex A, page A—16, states
that the member’s signature does not imply agreement with the
report or satisfaction with counseling, but merely certifies that
the member has seen the report and understands the right to
submit a statement. We feel that the member’s failure to sign
the report when presented by the division officer, indicates his
refusal to sign.

f. The marks, comments and recommendations are at the
discretion of the reporting senior. The report represents the
appraisal responsibility of the reporting senior for a specific
period of time. It is not required to be consistent with
previous or subsequent reports and is not routinely open to
challenge.

3. We recommend removal of the comment in block 41, “Counseled
for a~pearance of an unduly familiar relationship with a
subordinate.” We recommend retr’~oriof the report as modified.

~rtormance
Evaluation Branch
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