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1. Pursuantto the provisionsof reference(a), Subject,hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that his naval recordbecorrectedto
show that he waspermanentlyretired by reasonof physicaldisability.

2. TheBoard, consistingof Mses. Humberdand Nofzigerand Mr. Taylor, reviewed
Petitioner’sallegationsof error and injusticeon 10 February2000and,pursuantto its
regulations,determinedthat thecorrectiveaction indicatedbelow shouldbe takenon the
availableevidenceof record. Documentarymaterialconsideredby the Boardconsistedof the
enclosures,naval records,andapplicablestatutes,regulationsand policies.

3. TheBoard,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injustice finds asfollows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin the Departmentof the Navy.

b. ~Enclosure(1) was filed in a timely manner.

c. Petitionerwas releasedfrom activeduty on 6 December1997, and transferredto the
TemporaryDisability RetiredList the following daywith a 50% rating underDepartmentof
VeteransAffairs (VA) code8045-9304. He completedin excessof fourteenyearsof active
duty service. Heunderwenta periodicphysicalexaminationon 13 July 1999. Hereported
that hewas employedfull-time in a supervisoryposition, andhedeniedany cognitive
impairment. Psychologicaltesting disclosedthathe hadproblemsolving difficulties, aswell
asmemorydeficits, e.g., hecould not rememberthe nameof the presidentwho preceded
PresidentBush. Theexaminersfelt that his intelligence,while still in the normalrange,had
diminishedsignificantly from his pre-morbidlevel. The examinersnotedthatalthough
testing showedhe had madegreatimprovement,he still had significantcognitive impairment



that would preventhis from returningto full military duty at that time. On 31 August1999
the PhysicalEvaluationBoard madepreliminaryfindings that he remainedunfit for duty, and
that his disability was ratableat 10%. Petitionerinitially rejectedthosefindings, and
demandeda formal hearing;however,afterconsultationwith his attorney,hewithdrew his
requestand acceptedthefindings. On 14 December1999, thePresident,PEB directedthe
Chief of NavalPersonnelto effecthis dischargefrom theNavywith entitlementto disability
severancepay but withoutfurther benefits.

d. Petitionercontends,in effect, that heultimately acceptedthe findingsof the PEB,
becausehe hadbeenadvisedthat therewas little chancethat his conditionwould be ratedat
30% or higher,which was the minimumnecessaryfor permanentretirement. He wasalso
advisedthat if he were successfulin obtaininga finding of fitnessfor duty, it wasunlikely
that he would bepermittedto reenlist, which would resultin his completeseverancefrom the
Navy without severancepayor anyotherbenefit. He statesthat he wasnot awareof the
extentof his memorydeficits at that time, and that hewas fired from his civilian job shortly
after heacceptedthe findingsof thePEB, becausehehad forgottento do certaintaskshe
was requiredto do.

CONCLUSION:

Upon review andconsiderationof all the evidenceof record, the Board concludesthat
Petitionershould havebeenretired by reasonof physicaldisability, vice dischargedwith
entitlementto disability severancepay. In this regard,it notesthat Petitionerwasnot fully
awareof thedeficits causedby his disability and, asa result,portrayedhimself asbeing less
impaired thanhe was. It concludesthat the decreasein rating wasbasedprimarily on the
PEB’s acceptanceof Petitioner’ssubjectiveassessmentof his cognitive impairment,andthe
factthat he wasworking forty hoursperweek, ratherthan on the resultsofpsychological
testing,which indicatethat significantimpairmentremained. The Board concludesthat
althoughPetitioner’sconditiondid not meetall of the criteriafor a disability ratingof 30%
underVA code8045-9304,it wasmoreseverethan reflectedby a 10% rating. It concludes
that the 30% rating morecloselyapproximatesthedegreeof impairmentcausedby
Petitioner’sconditionthandoesthe 10% ratingassignedby the PEB.

In view of the foregoing,theBoard finds the existenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval recordbecorrectedto show that hewasnot dischargedfrom
theNavy on 27 December1999.

b. ThatPetitioner’snaval recordbe furthercorrectedto show that on 27 December
1999, he waspermanentlyretired by reasonof physicaldisability with a ratingof 30% under
VA code8045-9304.

c. That a copy of this Reportof Proceedingsbe filed in Petitioner’snaval record.



4~ Pursuantto Section6(c) of the revisedProceduresof the Board for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that a quorumwas
presentat the Board’sreview anddeliberations,and that the foregoingis a trueand complete
recordof theBoard’sproceedingsin the aboveentitled matter.

ROBERTD. ZSALMAN JAMES R. XNICIOS
Recorder /Acting Recorder

5. Pursuantto thedelegationof authority setout in Section6(e) of the revisedProcedures
of the Boardfor correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions,it is herebyannouncedthat the
foregoingcorrectiveaction, takenunder theauthority of reference(a), hasbeenapprovedby
the Boardon Iiëhalf of theSecretaryof the Navy.

ExecutiveDirector


