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Marching To The Beat of A Different Drummer: 


Is Military Law and Mental Health Out-of-Step after Jaffee v. Redmond?





MAJOR BARBARA J. ZANOTTI, USAF* CAPTAIN RICK A. BECKER,


USAFR /*/





I. INTRODUCTION





For years the issue of whether there should be a federal psychotherapist-patient evidentiary privilege has been debated. The latest battle for recognition of this controversial privilege was won on 13 June 1996, when the United States Supreme Court recognized the privilege under Federal Rule of Evidence 501 in the case of Jaffee v. Redmond. /1/ The only jurisdiction remaining which has yet to address this privilege is the military, a federal jurisdiction with its own evidentiary rules. The military's initial reaction to the Jaffee decision has been negative. /2/





The military's separate justice system has been criticized for being out-of-step with civilian legal systems. Hence Cocteau's famous quip that "military justice is to justice what military music is to music." /3/ Despite such criticism, the law has recognized the military's need to maintain good order and discipline through its own unique justice system. /4/





Like the military justice system, military mental health care has long had its critics. Spoofs of military medicine exist in both print and film, with widely-known examples being Kurt Vonnegut, Jr.'s novel, Catch 22 /5/ and the movie M*A *S*H. /6/ The question Jaffee raises is whether it is time for the military to reconsider its opposition to psychotherapy confidentiality. This article will begin with a discussion of Jaffee, followed by a discussion of military case law touching on the privilege, and then an examination of military mental health care. Finally, this article will answer the question whether the military should continue to resist the privilege or adopt a solution recognizing the privilege in a way which accommodates the military's unique needs.





II. THE JAFFEE DECISION





A. The Trial





The Petitioner, Carrie Jaffee, filed suit on behalf of her deceased son, Ricky Allen, Sr., against Officer Mary Lu Redmond and her employer, the Village of Hoffman Estates, Illinois. The suit was brought in U.S. District Court for the Northern District of Illinois, Eastern Division, as a result of acts occurring on 27 June 1991. The Petitioner's claim was twofold. The first allegation was that Officer Redmond had violated her deceased son's constitutional rights by use of excessive force, /7/ and the second claim alleged wrongful death under Illinois law. /8/ On that day, Officer Redmond responded to a "fight in progress" call at the Grand Canyon Estates apartment complex in the Village of Hoffman Estates. When she arrived, she was met by two sisters of the deceased. While running to Officer Redmond's car, they shouted to her that someone had been stabbed in one of the apartments. The facts regarding what happened next were disputed at trial.





Redmond testified that she called for back-up and an ambulance and then walked towards the apartment building. Before she got there, though, several men ran out of the building, one waving a pipe. Redmond testified that the men ignored her order to get on the ground, and she drew her revolver. She then testified that two more men ran out of the building, one chasing the other with a butcher knife. The man with the knife also ignored her repeated orders to drop the weapon. Redmond testified that she shot the pursuing man just before he was about to plunge the knife into the back of the pursued man. /9/ That man, Ricky Allen, died at the scene. Redmond testified that people "`came pouring out of the buildings,' and a threatening confrontation between her and the crowd ensued." /10/ The facts as related in court portrayed a racially hostile environment between Redmond, a Caucasian police officer, and those involved, mostly all African Americans. /11/ At trial, petitioner called witnesses (relatives of Allen's, /12/ including Allen's sisters who met Officer Redmond in the parking lot) /13/ who testified that Officer Redmond drew her weapon before getting out of her car and that Allen was not armed when he came out of the building. /14/





During discovery in the case, Petitioner learned that Officer Redmond received psychiatric counseling after the shooting. She had approximately 50 counseling sessions with Karen Beyer, a clinical social worker licensed by the State of Illinois, and an employee of the Village of Hoffinan Estates. /15/ Respondents asserted a psychotherapist-patient privilege in response to Petitioner's requests for discovery of Beyer's notes. Although the district judge ordered the notes to be produced, respondents refused. /16/ Relying on the same privilege, Beyer and Redmond also refused to answer questions on the subject matter during depositions and while testifying at the trial. In response, the judge' initially fashioned a remedy providing that Officer Redmond could not testify as to her version of the facts." Upon reconsideration, he vacated his earlier decision and fashioned the remedy which was ultimately appealed: Officer Redmond could testify, but he would instruct the jury that they could draw an adverse inference against Respondents on the matter. /18/ The jury found for the Plaintiff on both claims, awarding $45,000 on the federal claim and $500,000 on the state claim. /19/





The respondents appealed the decision to the Seventh Circuit Court of Appeals /20/. On 6 April 1995, that circuit joined the Second /21/ and Sixth /22/ Circuits in their recognition of a psychotherapist-patient privilege under Fed. R. Evid. 501, and reversed the case . /23/ The Seventh Circuit stated that reason and experience compelled the decision in the case before it. The United States Supreme Court granted certiorari, /24/ and on 13 June 1996, affirmed the decision of the Seventh Circuit. /25/





B. The Controversy





The issue of whether a psychotherapist-patient privilege should apply in Federal trial practice has been controversial.	The Seventh Circuit noted that four other Circuits addressing the issue had declined to recognize such a privilege.  /26/Another controversial issue presented in Jaffee was, even assuming a privilege should apply, whether it should extend to social workers like Ms. Beyer. The overarching controversy was that "the public . . . has a right to every man's evidence" /27/ and that testimonial privileges "are not lightly created nor expansively construed, for they are in derogation of the search for truth.” /28/ On the other hand, Fed. R. Evid. 501 was drafted with flexibility in mind. /29/ The history of this rule is no less controversial than it's application. Unable to reach consensus among and within the Judicial Conference Advisory Committee's nine specific rules of privilege, Congress fashioned Fed. R. Evid. 501 as a political compromise in order to get the rest of the rules passed. /30/ From there, debate spawned over Congressional intent: was it to freeze the law of privileges, or aggressively develop the law in that regard? /31/ What weight should be placed on Congress' rejection of the proposed rules? /32/ The Court's recognition of a psychotherapist-patient privilege settled much of this controversy.





C. The Supreme Court's Decision





In Jaffee, the Court for the first time acknowledged that reason and experience dictated the recognition of a psychotherapist-patient privilege and that the privilege extends to social workers. In a 7-to-2 decision, Justice Stevens began his legal analysis by stating that "Rule 501 of the Federal Rules of Evidence authorizes federal courts to define new privileges by interpreting `common law principles . . . in the light of reason and experience."’ /33/ The Court also noted that Rule 501 did not freeze the law of privileges, but rather encouraged "the evolutionary development" of the law.  /34/ With that foundation, Justice Stevens put forth the delicate balance required to be undertaken when considering testimonial privileges: the right to "every man's evidence" versus the greater public good advanced by the privilege, which supersedes society's search for the "truth.” /35/ The issue was thus framed as whether "confidential communications between a psychotherapist and her patient `promotes sufficiently important interests to outweigh the need for probative evidence. . . .  /36/





The Court then embarked on a discussion of the important private interests at stake. Comparing the psychotherapist-patient relationship to the attorney-client and spousal privileges, the Court said that the relationship is "rooted in the imperative need for confidence and trust.” /37/ The court distinguished the doctor-patient relationship in this regard, observing that a doctor can treat on the basis of objective information and tests, whereas he psychotherapy patient must be willing to make "frank and complete disclosure" /38/ on sensitive matters which may "cause embarrassment or disgrace.” /39/





Turning to the necessary public benefit served by such a privilege, the Court, again drawing analogies to the attorney-client and spousal privileges, clearly stated that, "[t]he mental health of our citizenry, no less than its physical health, is a public good of transcendent importance.” /41/





The Court considered the possible loss of potential evidence in such cases to be modest . /42/ The Court reasoned that without such a privilege; communications of this nature would be chilled, in which case there would be no evidence to obtain. Consequently, the result on the justice process would be the same whether there exists a privilege or not. /43/





Having discussed the concept of "reason" as it applied to adoption of privileges, the Court next turned its attention to the "experience" of all 50 states and the District of Columbia. /44/ The Court observed that all have a psychotherapist-patient privilege in one way or another, and that it "[had] previously observed that the policy decisions of the states bear on the question whether federal courts should recognize a new privilege or amend the coverage of an existing one.” /45/ That the states' privileges were created legislatively did not trouble the Court, calling attention to a 1933 decision in which it had declared that "it is appropriate to treat a consistent body of policy determinations by state legislatures as reflecting both `reason' and `experience."' /46/ Moreover, the Court pointed out, once legislation is passed, the opportunity for common-law development of the issue is lost, and an examination of the very privilege in Jaffee illustrated just that point. /47/ Finally, the Court noted that support for the privilege could be found in the fact that it had been proposed by the Judicial Conference Advisory Committee. /48/





Turning its attention to psychiatric treatment by social workers, the Court held that the psychotherapist-patient privilege would apply to licensed social workers in the course of psychotherapy. The Court said that "[d]rawing a distinction between the counseling provided by costly psychotherapists and the counseling provided by more readily accessible social workers serves no discernible public purpose. /49/





The Court declined to define the "full contours" of this new privilege." It did, however, reject the judicial balancing test created by the Seventh Circuit," stating that "the participants in the confidential conversation `must be able to predict with some degree of certainty whether particular discussions will be protected. An uncertain privilege, or one which purports to be certain but results in widely varying applications by the courts, is little better than no privilege at all. "' /52/





D. Applicability and Scope





1. To Federal District Courts





This new /53/ privilege will apply to confidential communications between psychotherapists and their patients which become an issue in federal claims being tried in the U. S. District Courts.  /54/	The "split of authority" between federal trial practice and state claim litigation in the federal courts alluded to by the Supreme Court in footnote 15 has been resolved. /55/ In such cases, the Court noted that you could have a state law providing a privilege which would be controlling even in U. S. District Courts, but still not have a "federal" privilege. Now, in cases like Jaffee, where state and federal claims are tried together, there will be a privilege, at least to the extent the state recognizes one. /56/ As a result, in cases where the Department of Defense (DOD) is a litigant, such as in cases arising under the Federal Tort Claims Act, 57 HIV cases /58/ and drug and alcohol cases, /59/ the privilege will apply. However, a new "split of authority" exists for DOD because mental health practitioners have no privilege of confidentiality. /60/ So, although there is a federal privilege, there may be no "confidences" to which a rule of privilege will apply.





As an illustration, let's take the Jaffee facts and apply them to a hypothetical Air Force Security Police Officer. If the officer had gone to the Mental Health Clinic at any Air Force or Army installation, those communications would not be completely confidential." Anyone in the member's chain of command with a "need-to-know" would have access to those records, effectively destroying the confidential nature of the communication. In the military, investigators and legal personnel can readily access those records as well. /62/ Non-confidential communications are not likely to be considered privileged under any circumstance. In litigation, it is questionable whether the communications would be protected given that one codefendant (the United States, through commanders, law enforcement personnel, etc.) had unlimited access to the records of another codefendant, deeming them non-confidential, yet claiming that the communications are confidential insofar as anyone else is concerned. Rather, it's likely the United States would be estopped from determining when such a rule would be used as a shield and when it would be used as a sword. /63/ This split of authority exists solely because of the lack of confidential communications with mental health practitioners in DOD. If this situation remains unchanged, DOD is needlessly playing on an uneven field where a plaintiff may claim a valid privilege, but DOD will be unable to.





2. To Military Courts





The impact of Jaffee on military court-martial practice is unclear. Military courts have their own rules of evidence.  /64/ The rules were promulgated


by Executive Order in 1980: /65/ On the one hand, Mil. R. Evid 501(a)(4) welcomes changes recognized under Federal Rule of Evidence 501, with some qualification. Mil. R. Evid. 501(a)(4) provides:





(a) A person may not claim a privilege with respect to any matter except as required by or provided for in:





. . . . 





(4)  The principles of common law generally recognized in the trial of criminal cases in the United States district courts pursuant to Rule 501 of the Federal Rules of Evidence insofar as the application of such principles in trials by courts-martial is practicable and not contrary to or inconsistent with the code, these rules or this Manual. /66/





On the other hand, 501(d) states: "Notwithstanding any other provision of these rules, information not otherwise privileged does not become privileged on the basis that it was acquired by a medical officer or civilian physician in a professional capacity.” /67/  Which provision controls?	Is a psychotherapist a "medical officer" as that term was intended? /68/ Is a psychotherapist-patient privilege "practicable" even if we answer the previous question in the negative? These are the issues this article will now address.





III. PRIVILEGES UNDER THE MILITARY RULES OF EVIDENCE





A. The Military's Resistance To A Psychotherapy Privilege





The Military Rules of Evidence became effective in 1980. /69/ The Drafters' Analysis discussing Mil. R. Evid. 501 states that with respect to privileges, it was necessary to enumerate those privileges which would be recognized, rather than to adopt the approach taken by Congress in codifying Fed. R. Evid. 501. /70/ The Drafters therefore provided the "certainty and stability necessary for military justice" /71/ by taking privileges from the then-present Manual /72/ and the non-controversial proposed Federal Rules of Evidence. /73/ The Drafters allowed for the flexibility afforded the Federal Courts, however, by adopting those privileges accepted by the Federal Courts, with some limitations-insofar as the adoption is "practicable and not contrary to or inconsistent with the code, these rules, or this Manual." /74/ Among the privileges for individuals in the 1969 Manual were the confidential communications between husband and wife, client and attorney, and penitent and clergyman.  /75/The husband-wife and attorney-client privileges were part of the 1921 /76/, 1928 /77/ and 1951 /78/ Manuals for Courts-Martial as well.





The Drafters continued a bias against a doctor-patient privilege in Mil. R Evid. 501(d), which was also explicitly stated in the 1969 MCM. /79/ That bias, too, can be traced back to previous Manuals" and the language that the maintenance of service members' health and fitness for duty overrode any privilege. /81/ Given this language, that there exists no doctor-patient privilege in the military is quite clear. Whether the language in Mil. R. Evid. 501(d) precludes the recognition of a military psychotherapist-patient privilege, however, is another question. /82/ After all, although the Drafters did not adopt the psychotherapist-patient privilege proposed by the Advisory Committee, /83 they similarly didn't reject that specific privilege in Mil. R. Evid. 501(d).	In fact, the Drafters' Analysis, provided for purposes of discerning the intent of the Drafters, /84/ merely stated: "Rule 501(d) prevents the application of a doctor-patient privilege.  Such a privilege was considered to be -totally incompatible with the clear interest of the armed forces in ensuring the health and fitness for duty of personnel. See present Manual paragraph 151c." /85/ The omission is significant because while the Joint Service Committee drew a clear distinction between doctor-patient and psychotherapist-patient privileges, the Drafters of the Military Rules did not. /86/





Following the Supreme Court's decision in Jaffee, the Joint Service Committee on Military Justice (JSC) met to discuss the impact on military practice. A conclusion was reached that "Jaffee, and its recognition of a psychotherapist-patient privilege, is not applicable to the military justice system.” /87/ In a letter to all judge advocates, The Judge Advocate General, Major General Bryan G. Hawley stated that an initial review of the Jaffee decision "suggests that the decision can be distinguished from military practice," explaining that "[i]n addition to being contrary to existing rules, such as MRE 501(d), military necessities and personnel readiness make the application of Jaffee to the armed forces , impractical." /88/ It is, against this backdrop of perceived resistance against a psychotherapist-patient privilege by the military that we turn to the military cases in this area.





B. Military Cases And The Psychotherapy Privilege





There have been several military appellate cases in which the concept of a psychotherapist privilege under Mil. R. Evid. 501(d) has been commented upon. However, in not one of those cases did the court have before it the issue of whether a psychotherapist-patient privilege is recognized under Mil. R. Evid 501. Military courts have, however, addressed issues close to the question of psychotherapist-patient privilege. The issues that have been before the courts fall into two broad categories: Cases in which the real privilege under consideration by the court is that of attorney-client, and cases -having to do with the absence of Article 31,/89/ U.C.M.J. rights.





See CHARLES MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE 216 (1954).	Later commentators did note early statutory moves to establish a psychotherapy distinction. See 8 J. WIGMORE, WIGMORE ON EVIDENCE § 22 (McNoughton Rev. 1961) (citing early state laws recognizing a psychotherapist-patient privilege, including Montana (1961), Georgia (1954) and Arkansas (1957).


87 Memorandum from Bryan G. Hawley, Major General, USAF, The Judge Advocate General, for All Staff Judge Advocates, Chief Circuit Judges and Chief Circuit Trial and Defense Counsel, Release of Medical Records in Criminal Proceedings (July 31, 1996) (discussing the conclusion reached by the Joint Service Committee) (on file with authors).


ss Id


89 Art. 31, U.C.M.J., 10 U.S.C.A. § 831 (1983). Article 31 provides:


Art. 31. Compulsory self-incrimination prohibited


(a) No person subject to this chapter may compel any person to incriminate himself or to answer any question the answer to which may tend to incriminate him.


(b) No person subject to this chapter may interrogate, or request any statement from, an accused or a person suspected of an offense without first informing him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he is accused or suspected and that any statement made by him may be used as evidence against him in a trial by court-martial.








�
1. Attorney-Client Cases


United States v. Toledo" is the leading case in this area.	In that case, the accused was virtually "caught in the act" of molesting his friend's five year old daughter.91 The girl's father walked into her room and found her on the bed, her nightgown around her chest and her panties about her knees.92 The accused quickly turned his back towards the girl's father, stood in the corner, and began buckling and zipping his pants.93 After being thrown out the house, the accused was observed walking towards the main gate. Several hours later, he was apprehended off base, his clothing was seized, and a large semen stain was discovered on his underwear through laboratory analysis.94 At trial, the accused attempted to explain the stain by claiming it occurred as a result of sexual intercourse with a woman in town that night. 9'


During the rebuttal case, trial counsel called an Air Force clinical psychologist. Defense counsel objected on the ground of privilege, citing Mil. R. Evid. 706.96 Counsel argued that he secured the services of the psychologist for purposes of looking into the accused's mental competency.	Trial counsel replied that he wouldn't get into sanity issues, but was calling the psychologist to rebut certain portions of the accused's testimony, and as a veracity witness. The military judge allowed him to testify on those two areas. 97	The psychologist testified that the accused never mentioned having sexual intercourse with a woman in town on the evening in question during his 10-12


(c) No person subject to this chapter may compel any person to make a statement or produce evidence before any military tribunal if the statement or evidence is not material to the issue and may tend to degrade him.


(d) No statement obtained from any person in violation of this article, or through the use of coercion, unlawful influence, or unlawful inducement maybe received in evidence against him in a trial by court-martial:


90 United States v. Toldeo, 25 M.J. 270 (C.M.A. 1987) on reconsideration 26 M.J. 104 (C.M.A. 1988), cert. denied, 488 U.S. 889, 109 S. Ct. 220, 102 L. Ed. 2d 211 (1988).


91 Id. at 272. 9'Id.at 273. 93 Id. at 272. 94 Id


9s Id. at 273.


96 Id at 274. In note 2, the Court provided the complete rule, which is one speaking to Court appointed experts.	The Court noted that Article 46 and R.C.M 703 cover the rules on production of witnesses and evidence, and neither 'speaks to privileges.	Defense counsel's argument raised the privilege under Mil. R Evid. 302, which is a privilege against self-incrimination in compelled sanity board proceedings. Id. at n.2. See SALTzBuRG, supra note 82, at 139.


97 25 M.J. at 274. The ruling is at n.3.
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hour interview regarding the alleged offenses and sexual history.98 He also testified, ostensibly as a veracity witness, that the accused had been less than candid during the interview.99


The Court of Military Appeals concluded that the admission of the psychologist's rebuttal testimony was harmless."' Although not a granted issue, the Court begins a discourse on potential applicable testimonial privileges


by stating in a single sentence: "The Military Rules of Evidence recognize no doctor. patient (emphasis added) privilege per se" (emphasis in original).'01 The dicta continues to discuss defense counsel's "sanity board privilege" argument in order to dispose of a potential Mil. R. Evid. 302 privilege. 102 Finally, the court suggests the attorney-client privilege for the accused,10s only


to reject it as well. 104	The Court recognized that communication to psychologists can be brought within the scope of the attorney-client privilege if they are acting as a representative of the lawyer,"' but that in this case, the privilege was unavailable because the accused "bypass[ed] the proper appointing authorities. "'0'


In United States v. Turner, 117 the Court of Military Appeals found that a forensic toxicologist assigned to provide expert assistance to the defense was "the lawyer's representative" 1°s for purposes of the attorney-client privilege, and there was "no categorical physician-patient privilege" under the Military Rules of Evidence.'" That is the entire discussion of Mil. R. Evid 501(4); and in that case, the expert under discussion was not a psychotherapist.


98 25 M.J. at 274. 99 Id. at 276.


'00 Id. at 275.


101 Id.	There is no discussion, just a complete reiteration of Mil. R.. Evid. 501(d) and a citation to the Drafters'Analysis. See, MCM supra note 4, Drafters'Analysis, at A22-31. 102 The Court rejected the argument because the accused was not ordered to undergo the sanity board procedure under Rule for Court Martial 706; rather, the defense secretly sought the advice of the psychologist on the issue in order to avoid disclosing a trial strategy.


'03 25 M.J at 275-76. At 276, the court claimed that the accused had not raised this privilege at trial or on appeal. In its opinion on reconsideration, it corrected that assertion, but concluded that it made no difference. Id. at 276. See United States v. Toledo, 26 M.J. 104, 105 (C.M.A. 1988), cert. denied, 488 U.S. 889, 109 S. Ct. 220, 102 L. Ed. 2d 211 (1988).


104 Rejected because the accused cannot "simply annex government officials into the attorney-client relationship, but must obtain them through proper channels." 26 M.J. at 105.


105 25 M.J. at 275-76. "The psychiatrist's (psychotherapist's) place on the defense team to `conduct an appropriate examination and assist in evaluation, preparation, and presentation of the defense' of insanity is now established beyond cavil." citing Ake v. Oklahoma, 470 U.S. 78, 83, 105 S. Ct. 1087, 1097, 84 L. Ed. 2d 53 (1985).


106 25 M.J. at 276.


10' United States v. Turner, 28 M.J. 487 (C.M.A. 1989). 10s Id. at 489.


'09 Id. at 488 (citing Mil. R. Evid. 501 (d) and Toledo, 25 M.J. 270, 275).
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United States v. Mansfield" is an interesting decision where statements made to a psychiatrist, cloaked with the attorney-client privilege, were disclosed as a result of the accused's appeal of his murder conviction. The planned defense at trial was lack of mental responsibility.'11	During the court-martial, however, it was discovered that the accused had made damaging admissions to one of the defense psychiatrists, and in order to keep trial counsel from discovering the admission through cross-examination, the defense counsel abandoned that defense. l'2	On appeal, the accused alleged two inconsistent theories for relief, both alleging fault on the part of his trial defense counsel. His first theory challenged that his counsel were ineffective in abandonment of the mental responsibility defense. The second theory alleged that trial defense counsel had perpetrated a fraud against he court, because they sent to potential experts a "sanitized" version of the damaging admission."'	The Air Force Court of Military Review ordered a limited fact-finding hearing on both allegations. 114 During that hearing, the military judge ordered the new defense counsel, over objection, to produce both the incriminating and sanitized versions of the admission. "'	The military judge found that no fraud had occurred, and the accused abandoned that claim on appeal.	The Air Force Court of Military Review concluded, however, that counsel had been ineffective in failing to develop the mental responsibility defense, and set aside the findings.' i6


In preparation of the insanity defense for the second court-martial, the new defense counsel provided the defense psychiatrists the statements. The government was permitted, over defense objection, to cross-examine the experts on the statements and their impact on their opinions: "'	On the


too United States v. Mansfield, 38 M.J. 415 (C.M.A. 1993), cert. denied, 62 U.S.L.W. 3705, 114 S. Ct. 1610, 128 L. Ed. 2d 338 (1994).


1 " Id. at 416.


112 Id. at 416-417.


"3 Id at 417.	The inconsistency between the two theories is that fraud was the result of manipulating evidence and experts, thereby "creating" a defense of mental responsibility where there otherwise was none.


"a Id. (citing United States v. Dubay, 17 U.S.C.M.A. 147, 37 C.M.R 411 (1967)). 24 M.J. 611 (A.F.C.M.R. 1987).


11' 38 M.J. at 417.


116 Id (reh g granted 24 M.J. 611, 618 (A.F.C.M.R. 1987).


"' 38 M.J. at 416. In note 2, the court found that the defense counsel brought up the statements on direct examination. It isn't clear, but it appears that the military judge ruled that trial counsel could use the statements in an Article 39a -UCMJ hearing (Art. 39(a), 10 U.S.C.A § 839(a) (1983), causing the defense counsel to "ease the sting" by first bringing them up. Id. at 417 n.2. The issue on appeal was whether the accused was denied a :fair retrial as a result of the government's access to and probable use of attorney-client privileged information. Id. at 416 For defense counsel to bring up the arguably privileged matter first, and then claim that the government could not cross examine thereon would almost certainly bring up another ineffective assistance of counsel claim since counsel would have obviously waived the privilege, then; but it's possible that the events unfolded that way, as well.








�
subsequent appeal, the accused claimed that this was error."' Mansfield argued that his earlier, ineffective counsel caused him to disclose these admissions in order to get the opportunity to present his mental responsibility defense, but once he got that chance, it was diminished by trial counsel's use of the evidence, "9 In other words, but for his ineffective counsel, the statement would have remained privileged under the attorney-client privilege. The court recognized that the accused's framing of the problem created an interesting issue,l2° but the court rejected accused's argument and concluded that since the accused provided the statements to the experts, and then called them to testify on opinions which were developed in reliance upon those statements, the attorney-client privilege was waived. 121 On the way to this holding, the court commented, again in a single sentence, that "[t]here is no physician-patient or psychotherapist-patient privilege in federal law, including military law."122 This single sentence dictum was unnecessary to resolution of the issue involved. Indeed, had there been a psycho-therapist patient privilege in the Military Rules of Evidence at the time, it too would have been waived for the same reasons as the attorney-client privilege was deemed to have been waived. An accused simply cannot use any privilege as both a sword (to mount a defense) and as a shield (to preclude cross-examination thereon). 121


As the discussion of these three cases demonstrates, there was no psychotherapist-patient privilege issue before the courts. There is no indication that this potential privilege was raised at trial or briefed on appeal, and resolution of the issues involved in no way turned an whether such a privilege existed. Moreover, none of these cases concerned patients seeking psychotherapy for diagnosis or treatment of a mental problem or disclosure of confidences in order to get help. Rather, in Mansfield, the psychotherapist was brought into the case in order to develop a defense, as was the case in Toledo. Finally, the Turner case involved a forensic toxicologist rather than a psychotherapist. Another group of cases have similarly stated that no psychotherapist privilege exists. Those cases will be discussed next.


"81d at 416. "9Id at 418. 120 Id. n.3.


121 38 M.J. at 418. The court recognized that statements made to psychiatrists can fall within the attorney-client privilege.


1221d. (citing MCM, supra note 4, Mil. R. Evid 501(d), and Drafters' Analysis, at A22-34-35). However, a psychotherapist-patient privilege had been recognized, although not applied; in both the Second Circuit (In re Doe, 964 F.2d 1325 (2d Cir. 1992)) and Sixth Circuit (In re Zuniga, 714 F.2d 632 (6~` Cir. 1983) cert. denied, 464 U.S. 983, 104 S. Ct. 426, 78 L. Ed. 2d 361 (1983).


123 See MCM, supra note 4, Mil. R Evid. 301(d), (e); 302(b)(1); 510.
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2. Article 31(b) Cases


This group of cases are ones which do involve psychotherapists, and in which the Court summarily states in dicta that Mil. R. Evid. 501(d) bars recognition of a psychotherapist-patient privilege.	In all of these cases, the accused argued that statements made to professionals, under circumstances where it would not be unreasonable to provide a psychotherapist-patient privilege, were inadmissible because they were obtained without Article 31'2' warnings. However, in none of these cases was the psychotherapist-patient privilege squarely before the court.


In United States v. Moore,125 the accused went to a military hospital seeking help for depression. A week before, the accused had been served charges for molesting his ten year old daughter, and just that morning had been present at his daughter's video deposition. The disclosure was made some two and half weeks earlier. He had been ordered to have no contact with his wife at the time charges were preferred. 126 The psychiatric nurse who discusssed the accused's problems with him ultimately admitted him to the hospital as a suicide risk. 127 She did not advise him of his rights under Article 31 before questioning him. 128 He argued that her duty to report suspected abuse'29 coupled with her employment at a military hospital made her an agent of law enforcement for purposes of Article 31.130 The court found that her questions were legitimate medical questions, not for law enforcement purposes, and were clearly outside the scope of Article 31.13' Accordingly, the court held that the statements were admissible. The court added: "See also Mil. R. Evid. 501(d); United States v. Corona, 849 F.2d 562, 566-67 (11th Cir. 1988), cert. denied, 489 U.S. 1084, 109 S.Ct. 1542, 103 L.Ed. 2d 846 (1989)."132 No other discussion of privileges, psychotherapist-patient or other, was made in the case. Of interest, however, is the court's citation to one Federal Circuit rejecting a psychotherapist-patient privilege when, at that time, there had been another recognizing it. 113


124 Art. 31, U.C.M.J., 10 U.S.C.A. § 831 (1983). See supra note 89, for text of Art. 31. 121 United States v. Moore, 32 M.J. 56 (C.M.A. 1991).


126 Id at 58. 127 Id


12" This issue was raised for the first time on appeal. Id. at 60.


129 By way of Army Regulation [hereinafter ARl 608-18, The Family Advocacy Program, (Sept. 18, 1987)offered by counsel for the first time at oral argument on the appeal. The court observed that it was not in effect at the time the accused discussed his depression with the psychiatric nurse.


130 32 M.J. at 60. 131 1d


132 Id at 61.


133 In re Zuniga, 714 F.2d 632 (60' Cir. 1983), cert. denied, 464 U.S. 983, 104 S. Ct. 426, 78 L. Ed. 2d 361 (1983).
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Just one year earlier, the Air Force Court of Military Review specified its own issue in United States v. Franklin, 134 after raising a concern whether the judge properly admitted statements made to a mental health clinician without an Article 31 warning. That case came about when the accused was stopped at a random gate check, and several bottles of Bron were found in his car trunk."' The accused admitted to the security police officers that he was using the substance to treat a bad cold. He was apprehended and taken to the security police building. He was interviewed there in the presence of his first sergeant and squadron section commander, but those statements were ruled inadmissible. 136 However, after that interview, the section commander escorted the accused to the base hospital as a result of suicidal statements he made. He was seen in the emergency room, and a referral was made to a clinical psychologist. It was the accused's admission to her that he was using Bron four to five times a day for eight months that was the subject of a defense motion to suppress. The judge ruled the statements admissible under Mil. R. Evid. 803(4).13'


The thrust of the psychologist's questions were to determine whether the accused needed to be hospitalized, and she communicated that to him sometime during the interview."'	The psychologist didn't advise him of his rights, although she knew he was suspected of drug offenses, 139 and "she knew under those circumstances, the information she gained from the [accused] would not be confidential." 141 She testified that mental health personnel don't normally read people their rights, but that patients are given an information sheet describing what reports will be given to the squadron when there is a referral by the commander, and that Article 31 rights may apply. 14' Finally, she


134 United States v. Franklin, ACM No. S28054, 1990 C.M.R. LEXIS 1487 (A.F.C.M.R. 1990).


135 Id ;.at *2.. Bron is a cough syrup which could be purchased over the counter in Japan, but which is a Schedule V controlled substance. Id. n. l. Thus, its use is punishable.


136 Id at *2.	The court just comments that the reason therefore was not pertinent to this analysis.


137 Id at *8. Mil. R. Evid. 803(4) is a hearsay exception for statements made to medical personnel for purposes of medical diagnosis or treatment. Why the military judge thought he had to reach to a hearsay exception when Mil. R. Evid. 801(d)(2)(A), statement by party opponent, would have been a far easier theory of admissibility, is unexplained. Suffice it to say that the court did find that the questions were for medical purposes.


138 Id at *6. 139 Id at *5. 140 Id


141 The form provides in part:


Active duty members referred by their squadrons should be aware that a report will be returned with our recommendations. In this situation, the clinic is being asked by a third party what to do for, with, or about another person. Your Article 31 rights against self-incrimination may apply, and these will be explained to your by your therapist if you wish.
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testified that she and the accused talked about whether he was suicidal, his overall mental state, and some of his perceived problems. 142 He was not hospitalized that day, but the next day he was, after obtaining an appointment with the mental health clinician he had been previously seeing."'


The court held that it was satisfied that the accused's statements were admissible without a rights advisement since the questions were for a medical, rather than a law-enforcement purpose. 144 The court began by explaining that "[t]here is, of course, no doctor-patient privilege recognized under military law. Mil. R. Evid. 501(d)."l45 The court then turned to a discussion of the issue before it-application of Article 31 warnings requirements in cases where information is being sought for medical diagnosis or treatment purposes, "at least in emergency situations." 146


Once again, this case illustrates the point that dicta about a rule, which is only mentioned in passing on the way to discussion of the actual issue in a case, is not binding precedent. Yet, we see it again in 1992 in United States v. Collier. 147 There, the accused was charged with, inter alia, attempted murder of his wife. The accused, a major, was an anesthetist and was accused of poisoning his wife by giving her an overdose of Tylenol. 148 At some point Mrs. Collier regained consciousness, showing the "discomforting effects of the medication," and the accused went to his hospital to get an antidote. 149 While he was gone, she called one of the accused's colleagues for help, and was taken to the same hospital where he worked. The accused learned that she'd been hospitalized when he returned home. He thereafter made five different statements to doctors, admitted at trial over his objection.	He argued at trial and on appeal that the statements were inadmissible because they were unwarned interrogations."' The Court discussed each one in turn.


When the accused arrived home, he found the wife of the doctor Mrs. Collier had called baby-sitting the Collier children. He called the hospital and spoke to that doctor (a captain), asking if "they know what's going on with [Mrs. Collier]?" The captain responded that they didn't, but that the accused's wife thought the accused had poisoned her, to which he replied: "I' did. I gave her Tylenol."151 No warnings were given. The court held that none were


Id. at *6. 14214


143 Id at *7. Evidently, it is the earlier consultations which enabled him to sign the clinic information form.


144 Id at *7-8 (citing United States v. Loukas, 29 M.J. 385, 387 (C.M.A. 1990), petition denied, 32 M.J. 194 (C.M.A. 1990).


145 Id at *7. 146 Id at * 1, 7. 147 United States v. Collier, 36 M.J. 501 (A.F.C.M.R. 1992). 141 Id at 503.


149 Id at 504. 150 Id.


151 Id.
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required because this was not an investigation, and the captain had no law enforcement or disciplinary role. 112


The second set of admissions were also considered by the court to be voluntary, spontaneous statements. 153 The captain the accused spoke to thought the accused might be suicidal, and told the accused's supervisor, a colonel. The accused was found at his girlfriend's house, and the colonel went to pick him up. During the drive back to the hospital, the accused made unsolicited admissions of guilt. The colonel was concerned about the accused's suicidal state.


The third group of statements occurred when the accused and his supervisor arrived at the hospital. The colonel was still concerned that the accused was suicidal, so he asked security guards to watch the accused and not let him leave. The colonel went to check on having the accused admitted to the psychiatric ward, and to check on Mrs. Collier. _Mrs. Collier was worried that the accused may have given her more poison than medical personnel were aware, and the colonel went directly to the accused to ask if he had. The colonel prefaced the question with "[y]ou don't have to answer this question, but [Mrs. Collier] is very concerned that you may have given her something else that's toxic that they haven't picked up."154 The Air Force Court of Military Review disagreed with the military judge that there was no custody, but agreed that the presumption that the colonel, the accused's superior, was acting in a law enforcement capacity had been rebutted. 155	Consequently, there was no duty to provide warnings, and the accused's reply that he'd given her five grams of Tylenol was admissible."'


The next two groups of statements were made to psychiatrists, and thus present, factually at least, a setting for a psychotherapist-patient privilege to apply. The colonel summoned two psychiatrists (captains) to admit- the accused for observation. They interviewed him "solely to make a psychiatric assessment incidental to the admission." "The first question was, `What brings you here today?"' 157 The accused admitted his attempt to murder his wife; providing details. The court found only a medical purpose (the accused's medical condition) for these questions, and therefore, no warnings were required. 15' As to these questions, however, the court observed that the psychiatrists' advice to the accused that there was no confidentiality was inadequate insofar as a rights
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It is the duty of medical officers to supply medical services to members of the armed forces, to make periodical physical examinations as required by regulations, and to examine persons for appointment and enlistment, and medical officers may be specifically directed to observe, examine, or attend a member of the armed forces. This observation, examination, or attendance is official and the information thereby acquired is official.  Although the ethics of the medical profession forbid medical officers and civilian physicians to disclose without authority information acquired when acting in a professional capacity, no privilege attaches to this information or to statements made to them by patients.
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It is the duty of medical officers of the Army to attend officers and soldiers when sick, to make the annual physical examination of officers, and examine recruits for enlistment, and they may be specially directed to observe an officer or soldier or specially to examine or attend them. Such observations, examination, or attendance would be official and the information acquired would be official. While the ethics of the medical profession forbid them to divulge to unauthorized persons the information thus obtained and the statements thus made to them, such information and statements do not possess the character of privileged communications. The communications between civilian physician and patient are not privileged.





MANUAL FOR COURTS-MARTIAL, United States, Para. 123 c. (1928).





It is the duty of medical officers of the Army to attend sick members of the armed forces, to make periodical physical examinations as required by regulations and to examine persons for enlistment, and medical officers may be specially directed to observe, examine, or attend a member of the armed forces. Such observation, examination, or attendance would be official and the information thereby acquired would be official. Although the ethics of the medical profession forbid medical officers and civilian physicians to disclose without authority information acquired when acting in a professional capacity, no privilege attaches to such information or to statements made to them by patients.





MANUAL FOR COURTS-MARTIAL, United States, Para. 151 c. (2) (1951).





As can be seen, throughout each manual, the substance of the doctor-patient exclusion remained unchanged.





81 See Hayden, supra, note 30.





82 Professors Saltzburg, Schinasi and Schlueter have opined that a narrower psychotherapist-patient privilege would not be barred by Mil. R. Evid. 501(d), "in light of the extraordinary need for confidentiality between psychotherapist and patient that is as important in military as in civilian life." STEPHEN A. SALTZBURG, ET AL., MILITARY RULES OF EVIDENCE MANUAL, 537 (3d ed. 1991). In United States v. Shaw, 9 U.S.C.M.A. 267, 26 C.M.R. 47 (1958), the Court characterized an interview between the accused and a psychiatrist as one of "doctor-patient." The Court explicitly stated, though, that it was not holding that there was such a relationship, but would assume so for disposition of the case. Id. at 49, n.l. In Shaw, the issue arose when the defense offered expert evidence on the accused's mental condition to raise a "mental irresponsibility" defense.	Trial counsel rebutted with his own psychiatrist who had interviewed the accused "`to determine whether or not there was ... any mental derangement ... as to the disposition of the case."' Id. at 50, n. l. The accused's admissions were elicited. On appeal, the psychiatrist-patient privilege was raised as a basis for error; appellant defense counsel "urg[ing] [the Court] to disregard the Manual provision and the common-law rule as inconsistent with the requirements of justice and the provisions of 18 U.S.C. § 4245."  Id. at 49.  Declining to reach the substance of the argument, the Court reasoned that the accused waived the issue by first presenting the evidence of the accused's mental condition. Id. at 50. Nevertheless, the Court did recognize that the "ordinary relationship protected by the privilege may not be present" in this case, given that the accused was not seeking diagnosis or treatment. Id. at 50 n. l.





83 Proposed Fed. R. Evid. 504 read as follows:





Rule 504. Psychotherapist-Patient Privilege 





(a) Definitions.





(1) A "patient" is a person who consults or is examined or interviewed by a psychotherapist.





(2) A "psychotherapist" is (A) a person authorized to practice medicine in any state or nation, or reasonably believed by the patient so to be, while engaged in the


diagnosis or treatment of a mental or emotional condition; including drug addiction, or (B) a person licensed or certified as a psychologist under the laws of any state or nation, while similarly engaged.





(3) A communication is "confidential" if not intended to be disclosed to third persons other than those present to further the interest of the patient in the consultation, examination or interview, or persons reasonably necessary for the transmission of the communication, or persons who are participating in the diagnosis and treatment under the direction of the psychotherapist, including members of the patient's family:





(b) General Rule of privilege. A patient has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications, made for the purposes of diagnosis or treatment of his mental or emotional condition, including drug addiction, among himself, his psychotherapist, or persons who are participating in the diagnosis or treatment under the direction of the psychotherapist, including members of the patient's family.





(c) Who may claim the privilege. The privilege may be claimed by the patient, by his guardian or conservator, or by the personal representative of a deceased patient. The person who was the psychotherapist may claim the privilege but only on behalf of the patient. His authority so to do is presumed in the absence of evidence to the contrary.





(d) Exceptions.





(1) Proceedings for hospitalization.	There is no privilege under this rule for communications relevant to an issue in proceedings to hospitalize the patient for mental illness, if the psychotherapist in the course of diagnosis or treatment has determined that the patient is in need of hospitalization.





(2) Examination by order of judge.	If the judge orders an examination of the mental or emotional condition of the patient, communications made in the course thereof are not privileged under this rule with respect to the particular


purpose for which the examination is ordered unless the judge orders otherwise': 





(3) Condition an element of claim or defense. There is no privilege under this rule as to communications relevant to an issue of the mental or emotional condition of the patient in any proceeding in which he relies upon the condition as an element of his claim or defense, or, after the patient's death, in any proceeding in which any party relies upon the condition as an element of his claim or defense.





3 SALTZBuRG, supra note 53, at 1824-25.





84 MCM supra note 4, Drafters' Analysis, at A22-1.





85 Id. at A22-37 (citing MCM 1969, supra note 72,1 151c.). See supra note 79 for text.





86 This lack of distinction between regular physicians and psychotherapists is not unique to the military. Early reviews of Fed. R Evid. 501 also failed to make any distinction.
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156 Id (citing Miranda v, Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966); United States v. Loukas, 29 M.J. 385 (C.M.A. 1990), petition denied, 32 M.J. 194 (C.M.A. 1990); United States v. Fisher, 21 U.S.C.M.A. 223, 44 C.M.R. 277 (1972).


15' 36 M.J. at 506. 158 Id





