CIVILIANS DURING MILITARY OPERATIONS
I.
FOREWORD

"Now we are moving toward the civilianization of war."
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III.
THE DIFFERING STATUSES OF CIVILIANS UNDER THE LAW OF ARMED CONFLICT (LOAC)

A. Under the Geneva Conventions, unless a person is a member of the armed forces, four conditions must be met for someone to be a lawful combatant and thus a POW (Article 4A(2), Geneva POW Convention):

1. Being commanded by a person responsible for his or her subordinates;

2. Having a fixed distinctive sign recognizable at a distance;

3. Carrying arms openly; and

4. Conducting operations in accordance with the laws and customs of war.

B. Based upon various treaties, various types of civilians fall into different categories and have different statuses under LOAC:

1. "Persons who accompany the armed forces without actually being members thereof'" (Article 4A(4), Geneva POW Convention) are prisoners of war upon capture by the enemy (referred to as the Detaining Power)

Examples include such persons as "civilian members of military aircraft crews, war correspondents, supply contractors, members of labour units or of services responsible for the welfare of the armed forces, provided that they have received authorization from the armed forces which they accompany, who shall provide them for that purpose with an identity card"

"War correspondents" are full-time newspaper or other media reporters in uniform, carrying identification cards indicating their status and attached to the armed forces.  L.C. Green, The Contemporary Law of Armed Conflict, n. 32, p. 106 (1993)

NOTE:  Article 79 of Additional Protocol I distinguishes between "war correspondents attached to the armed forces" [supra] and "journalists engaged in dangerous professional missions in areas of armed conflict," who are "considered as civilians."  Journalists must carry an identification card issued by the government of which the journalist is a national or in whose territory he or she resides or in which the news medium employing him or her is located.

2. "Members of crews, including masters, pilots and apprentices, of the merchant marine and the crews of civil aircraft of the Parties to the conflict" are also POWs, provided they "do not benefit by more favourable treatment under any other provisions of international law"

3. Persons who have committed a belligerent act and fallen into the hands of the enemy, but whose status is in doubt, are considered "Detained Persons" until a competent tribunal can determine their status (Article 5(2), POW Convention) [the Geneva Conventions do not use the term "Detained Persons," but the ICRC's "Index of International Humanitarian Law" uses the term and refers to that paragraph, among others; the term "detained" appears in Additional Protocol I]

4. Certain civilians may be "interned" by the Detaining Power; they would include citizens of the opposing Power who are present in the territory of the Detaining Power or territory occupied by the Detaining/Occupying Power (Articles 35 and 78, Geneva Civilian Convention)

5. Civilian medical care or religious personnel who accompany the armed forces (e.g., members of the country's Red Cross or Red Crescent Society) and are captured are considered "Retained Persons" the same as military medical personnel or chaplains attached to the armed forces (Articles 26 and 28, Geneva Wounded and Sick Convention).  The U.S. Armed Forces issue these personnel DD Form 489, Geneva Conventions Identity Card for Civilians who Accompany the Armed Forces

6. Under the customary international law concept of levee en masse, civilians are authorized to bear arms against the armed forces invading their country, provided they bear their arms openly and comply with the law of armed conflict; however, their lawful status only exists during the invasion, and not during occupation.


C.
If civilians "take a direct part in hostilities" (Article 51(3), GC API) by bearing arms or engaging in acts harmful to the enemy, they may be considered unlawful combatants and be subject to trial as war criminals.

IV. UNITED STATES CIVILIAN EMPLOYEES

A. Geneva Convention status:  "persons who accompany the armed forces without actually being members thereof" and become POWs upon capture.

B. [NATO] Status of Forces Agreement status: "civilian component": "the civilian personnel accompanying a force of a Contracting Party who are in the employ of an armed service of that Contracting Party, and who are not stateless persons, nor nationals of any State which is not a Party to the North Atlantic Treaty, nor nationals of, nor ordinarily resident in, the State in which the force is located" (Article I, Paragraph 1(b))

C. Identification card:  DD Form 489, Geneva Conventions Identity Card for Civilians who Accompany the Armed Forces (being replaced for civilian employees by DD Form 2764, United States DoD/Uniformed Services Civilian Geneva Conventions Identification Card)

D. Can bear arms only for self-defense and not participate in offensive military actions

E. Chemical protection suits - Chapter 3, Paragraph 8 of Joint Pub 3-11 states that "the geographic combatant commander, or subordinate JFC, has the intrinsic responsibility to provide protection to US civilians in the AOR/joint operations area, consistent with capabilities and operational mission." (emphasis in original)  Consistent with that responsibility, protective equipment will be made available to US civilians consistent with supply availability and their risk of exposure, and civilian personnel should be adequately trained and instructed. 

F. Criminal jurisdiction

1. UCMJ - none except in time of declared war.  Reid v. Covert, 345 U.S. 1 (1957)

2. Military commission or military tribunal (see R.C.M Rule 201(g)) - for wartime offenses such as aiding the enemy (Article 104, UCMJ) or spying (Article 106, UCMJ).

3. U.S. Federal jurisdiction - historically very limited, generally to acts against the United States or grave breaches of the Geneva Conventions (the War Crimes Act of 1996, 18 U.S.C. § 2441)

4. The Military Extraterritorial Jurisdiction Act of 2000, 18 U.S.C. §§ 3261 et seq, extends US District Court jurisdiction for felony offenses, under certain circumstances, to civilians accompanying the armed forces outside the United States

IV.  CIVILIAN CONTRACTOR EMPLOYEES 


A.
Geneva Convention status:  "persons who accompany the armed forces without actually being members thereof" and become POWs upon capture


B.
[NATO] Status of Forces Agreement status: None, unless specifically addressed in the SOFA or an addendum to it (for example, in Article 71(2) of the German Supplementary Agreement to the NATO SOFA, the American Red Cross and the University of Maryland are to "enjoy the benefits and exemptions accorded to the force by the [NATO SOFA and the Agreement] to the extent necessary for the fulfillment of" their purposes.  Therefore, their employees "shall be considered to be, and treated as members of a civilian component.")

Currently, the United States has 107 SOFAs, of which only 5 contain any significant provisions concerning contractors and their employees, and none of those include contractor personnel in the "civilian component."  They are essentially tourists and fully subject to host nation laws.


C.
Identification card:  DD Form 489, Geneva Conventions Identity Card for Civilians who Accompany the Armed Forces, issued by the respective Service (being replaced for contractor employees by DD Form 2764, United States DoD/Uniformed Services Civilian Geneva Conventions Identification Card)

D. Generally, contractor employees are not to be issued weapons except for self-defense in very limited situations (Chapter V, Paragraph 13b, Joint Pub 4-0) The issuance of weapons must be in accordance with directives issued by the regional CINC.  Acceptance of weapons or any other military equipment is governed by the terms of the contract and, except during armed conflict, must be in accordance with host nation law.

E. The Air Force should never contract out or assign to civilian employees the authority to use military force, since they cannot meet the four requirements to be a lawful combatant, and since we do not have the authority to command them and cannot be responsible for their actions.  SAF Interim Policy Memorandum of 8 Feb 2001

F. Air Force commanders should not issue military garments (e.g., BDUs, Gortex jackets) to contractor employees (but see next paragraph for chemical protection suits).  Should commanders issue any type of standard uniform item to contractor personnel, care must be taken to distinguish contractor personnel from military personnel through the use of some distinctively colored patches, armbands, or headgear.  SAF Interim Policy Memo.

G. Chemical protection suits - Chapter 3, Paragraph 8 of Joint Pub 3-11 states that "the geographic combatant commander, or subordinate JFC, has the intrinsic responsibility to provide protections to US civilians in the AOR/joint operations area, consistent with capabilities and operational mission."  (emphasis in original) Consistent with that responsibility, protective equipment will be made available to US civilians consistent with supply availability and their risk of exposure, and civilian personnel should be adequately trained and instructed.

NOTE:  The language in this paragraph is not clearly directed toward contractor employees, even if they are US civilians.  In fact, the term "civilian personnel" is used a number of times in the paragraph.  Check to see what, if anything, is in the contract.

H. Military commanders have no command authority over contractor employees - they cannot order them to do anything (but may take action to remove them from their duties or military installations).  Conversely, commanders may not order them to stay in a combat area or take action against them if they leave (other than contractual action against the contractor for breach of contract)

I. Short of a declared war or creating a military commission during wartime, the U.S. military has no criminal jurisdiction over contractor employees, but may only employ a range of administrative actions against them.  U.S. Federal (civilian) jurisdiction would be the same as that over U.S. civilian employees, and the Military Extraterritorial Act of 2000 applies to contractor employees accompanying US forces overseas.

V.  MEDIA REPRESENTATIVES

A. Article 79 of Additional Protocol I distinguishes between "war correspondents attached to the armed forces" [who would be POWs upon capture] and "journalists engaged in dangerous professional missions in areas of armed conflict," who are "considered as civilians."  Journalists must carry an identification card issued by the government of which the journalist is a national or in whose territory he or she resides or in which the news medium employing him or her is located.


B.
Journalists in a combat zone will be credentialed by the US military and will be required to abide by a clear set of military security ground rules that protect US forces and their operations.  Violations of the ground rules can result in suspension of the credentials and expulsion from the combat zone of the journalists involved." (emphasis in original)  Chapter III, Paragraph  c, Joint Pub 3-01


C.
Journalists are not generally addressed by status of forces agreements and are thus normally in a tourist status, subject to all host nation laws.


D.
Issuance of gas masks and necessary training is ambiguous under Chapter II, Paragraph 8 (see discussion of contractor employees supra), but there is no clear authority to issue gas masks to the media.

VI. CIVILIANS IN OCCUPIED AREAS

A. Geneva Convention Relative to the Protection of Civilian Persons in Time of War (1949), particularly Section III, Occupied Territories

B. This Convention addresses (generally temporary) military occupation incident to a conflict and invasion, and is not the "Military Occupation Law" which deals with the imposition of a military government upon a defeated nation (e.g., Germany and Japan after World War II)

C. "To the fullest extent of the means available to it, the Occupying Power has the duty of ensuring the food and medical supplies of the population; it should, in particular, bring in the necessary foodstuffs, medical stores and other articles if the resources of the occupied territory are inadequate."  Article 55

D. "To the fullest extent of the means available to it, the Occupying Power has the duty of ensuring and maintaining, with the cooperation of national and local authorities, the medical and hospital establishments and services, public health and hygiene in the occupied territory, with particular reference to the adoption and application of the prophylactic and preventive measures necessary to combat the spread of contagious diseases and epidemics."  Article 56

E. The Occupying Power also has numerous responsibilities to protect private property and to prevent war crimes (e.g., Articles 33, 53, 56, and 147).

F. Political asylum and temporary refuge are addressed in DoD Directive 2000.11, Procedures for Handling Requests for Political Asylum and Temporary Refuge, and    AFI 51-704, Handling Requests for Political Asylum and Temporary Refuge

1. Only the State Department has the authority to grant a request for political asylum.  US military personnel can only advise the person to contact the nearest American embassy or consulate, but can provide temporary refuge if requested and authorized. Paragraph 1.2, AFI 51-704

2. The senior Air Force commander or a designated representative may grant temporary refuge to a foreign national for humanitarian reasons, on request, and must notify AFOSI, protect the foreign national, and IMMEDIATELY inform the Air Force Operations Support Center in the Pentagon.  Paragraphs 2 and 3, AFI 51-704

VII. INTERNATIONAL REFUGEES, DISPLACED PERSONS OR MIGRANTS

A. The primary responsibility for dealing with international refugees, displaced persons or migrants lies with the United Nations High Commissioner for Refugees (UNHCR); however, US forces will encounter numerous difficulties caused by the presence of such persons in the area of operations (e.g., a variety of tasks that range from holding refugees, displaced persons, or migrants in camps to processing and arranging for their ultimate resettlement).

B. The primary international law for dealing with international refugees, displaced persons, or migrants is the United Nations Convention Relating to the Status of Refugees (28 July 1951) and  Protocol I Relating to the Status of Refugees (31 Jan 1967).

C. Article 73 of Additional Protocol I to the Geneva Conventions of 1949 addresses certain types of refugees and stateless persons.  It mandates that all persons who were considered as refugees or stateless persons prior to the beginning of hostilities shall be protected persons under Parts I and III of the Geneva Civilian Convention (this protects persons who had fled their own country, which then fought and occupied the area into which they had fled).  The Protocol is not in effect for the United States, but the United States supports the inclusion of the principles in Article 73 in customary international law.

D. The International Declaration of Human Rights of 1948 recognizes a right of someone to emigrate from their country of origin, but it does not create a right to immigrate into another country; such right, if it exists, is created by the law of that country.

E. Political asylum and temporary refuge are addressed in DoD Directive 2000.11, Procedures for Handling Requests for Political Asylum and Temporary Refuge, and    AFI 51-704, Handling Requests for Political Asylum and Temporary Refuge

1. Only the State Department has the authority to grant a request for political asylum.  US military personnel can only advise the person to contact the nearest American embassy or consulate, but can provide temporary refuge if requested and authorized. Paragraph 1.2, AFI 51-704

2. The senior Air Force commander or a designated representative may grant temporary refuge to a foreign national for humanitarian reasons, on request, and must notify AFOSI, protect the foreign national, and IMMEDIATELY inform the Air Force Operations Support Center in the Pentagon.  Paragraphs 2 and 3, AFI 51-704

VIII. INTERNALLY DISPLACED PERSONS

A. Internally displaced persons are those who have been forced to flee their homes as the result of internal strife or conflict, or even a natural disaster, but remain within their country of citizenship (e.g., the ethnic Albanian Kosovars who did not flee to Albania).

B. There are currently no treaties that address the problems of such people, creating a incentive to cross a border to benefit from international treaties.

C. For discussion of political asylum or temporary refuge, see paragraph VII.E supra.

D.
For a UNHCR paper on internally displaced refugees, go to: http://www.unhcr.ch/issues/idp/pos0003.htm

IX. NONGOVERNMENTAL ORGANIZATIONS (NGOs) AND PRIVATE VOLUNTARY ORGANIZATIONS (PVOs)

A. As a general rule, NGOs and PVOs do not have a clearly recognized legal status under international law

1. The International Committee of the Red Cross (ICRC) has a recognized role under the Geneva Conventions of 1949 (e.g., establishing a Central Prisoners of War Information Agency pursuant to Article 123 of the Geneva POW Convention; establishing a Central Tracing Agency for missing persons pursuant to Article 33 of Additional Protocol I to the Geneva Conventions of 1949).  Additionally, under Article 125 of the Geneva POW Convention, "religious organizations, relief societies, [and] any other organization assisting prisoners of war, shall receive from the [belligerents] … all necessary facilities for visiting the prisoners, for distributing relief supplies and material, from any source, intended for religious, educational or recreative purposes, and assisting them in organizing their leisure time within the camps."

B. Also, unless some such NGOs/PVOs have a recognized status under a status of forces agreement (e.g., the American Red Cross under the German Supplementary Agreement to the NATO SOFA) or some agreement with the host nation, United Nations, and/or the belligerents, their status is basically that of tourists.  They would be subject to all host nation's criminal jurisdiction, customs, taxes, and other civil jurisdiction.

C. Chapter II, Paragraph 10 of Joint Pub 3-08 discusses NGO and PVO connection to joint operations, and makes a number of points:

1. Activities and capabilities of NGOs and PVOs must be factored into the commander's assessment of conditions and resources and integrated into the selected course of action.

2. The professionalism, capability, equipment and other resources, and expertise vary greatly from one NGO or PVO to another.

3. A JTF or multinational force may encounter scores of NGOs and PVOs in a operation.

4. Private organizations are valuable sources of information about local conditions and civilian attitudes toward the operation, but some NGOs or PVOs may avoid a close affiliation with military forces.

5. A climate of cooperation among NGOs, PVOs, and the military forces should be a goal [but remember fiscal and other constraints upon support of non-governmental entities]. 

X. UNITED NATIONS AND ASSOCIATED PERSONNEL

A. The United Nations takes the position that UN peace operations forces are “experts on mission” under the provisions of the 1946 Convention on Privileges and Immunities of the United Nations and are protected under the authority of UNSCR 868, 29 Sep 93 and the 1994 Convention on the Safety of United Nations and Associated Personnel.  Therefore, upon capture by either side, they must be immediately released.  However, the 1994 Convention does not apply to Chapter VII enforcement actions in which UN personnel are engaged as combatants against organized armed forces and to which LOAC applies.

B. Convention on the Safety of United Nations and Associated Personnel, Dec. 9, 1994,     34 I.L.M. 842.

1.
Signed by 26 countries, including the U.S., on 9 December 1994.  Entered into force on 15 January 1999 for 27 countries (not including the U.S.).

2. A response to the rising casualty figures among UN personnel deployed in support of peace operations (130 killed in 1993).  Evan Bloom, Protecting Peacekeepers: The Convention on the Safety of United Nations and Associated Personnel, 89 A.J.I.L. 621(1995).

3. UN and associated personnel and UN operations are broadly defined so as to include associated military contingents, NGOs, contractors, and others.  Forces such as the NATO force in Bosnia and UNMIH qualify for protection.  Statement of US Ambassador Karl F. Inderfurth to the UN General Assembly of 12/9/94.

4. Scope of Application: all cases involving UN and associated personnel and UN operations outside of those Chapter VII enforcement actions in which any UN forces are engaged as combatants against organized armed forces and to which the international law of armed conflict applies.

a.
Refer to the UN Security Council Resolution to determine if the operation is a Chapter VII operation.

b. Determining whether the operation is an enforcement action requires a review of the object and purposes of the resolution, e.g. is the use of force authorized?  Is the action undertaken regardless of the consent (or lack thereof) of the Parties to the conflict? Bloom, supra, at 623.

c.
Finally, are UN personnel engaged as combatants?  As discussed above, this is a difficult determination to make.  The UN and US position was that UN forces in Somalia and in Bosnia did not become combatants.  No clear guidance currently exists as to when UN forces become combatants.  Operation Desert Storm and traditional peacekeeping missions provide clear examples, respectively, of the non-applicability of the Convention (i.e., LOAC applies) and applicability of the Convention.

5.
The main goal of the Convention is to provide for universal criminal jurisdiction for those committing serious offenses against these personnel.

a. “Prosecute or extradite” standard.  Designed to put pressure on governments to take more responsible action in protecting UN personnel.  Denies "safe haven" to the attackers.  Mahnoush H. Arsanjani, Protection of United Nations Personnel (draft), speech to Duke University Conference on Strengthening Enforcement of Humanitarian Law, 3/10/95.

b. Consequently, this Convention and the grave breach provisions of the Geneva Conventions provide seamless protection to the participants. Inderfurth statement, supra.


6.
Crimes enumerated in the Convention include murder, kidnapping, or other attacks on the person or premises of UN and associated personnel.

7.
If captured, these personnel are not to be interrogated and are to be promptly released. Pending their return, they are to be treated consistently with the principles and spirit of the Geneva POW Convention.

8. UN and associated personnel always retain their right of self-defense.

XI.
MERCENARIES


A.
Article 47(2) of Additional Protocol I to the 1949 Geneva Conventions defines a mercenary as a person who:

1. Is specially recruited locally or abroad in order to fight in an armed conflict;

2. Does, in fact, take a direct part in the hostilities;



3.
Is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is promised, by or on behalf of a Party to the conflict, material compensation substantially in excess of that promised or paid to combatants of similar ranks and functions in the armed forces of that Party;



4. 
Is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the conflict;



5.
Is not a member of the armed forces of a Party to the conflict; and



6.
Has not been sent by a State which is not a Party to the conflict on official duty as a member of its armed forces.


B.
Additional Protocol I further states that mercenaries are not combatants and will not be  accorded POW status.  However, the U.S. has historically accorded mercenaries combatant status.  See, e.g., Statement of Assistant Secretary of State William E. Schaufele, Jr. Before the House Internal Relations Civilian Population Committee’s Special Subcommittee on Investigations (Aug. 9, 1976).  See also E. Kwakwa, “The Current Status of Mercenaries in the Law of Armed Conflict” 14 Hastings Int’l & Comp. L. Rev. 67 (1990).


C.
In addition, the U.S. does not recognize the definition from article 47 as reflecting customary international law.  The U.S. objects on the bases that it inappropriately introduces political factors into the law of armed conflict, and makes motive a determinant on whether an individual will benefit from humanitarian protections.    [Note:  18 U.S.C. 958-960 prohibits recruiting mercenaries within the U.S.]

If you have questions or desire further information, please contact:

W. Darrell Phillips

Chief, International and Operations Law Division

Air Force Judge Advocate General School

150 Chennault Circle

Maxwell AFB, AL 36112‑6418

DSN: 493‑3434; COMM: (334) 953‑3434

email:  darrell.phillips@maxwell.af.mil
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