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Applicant’s Request

The application for discharge review, received 970714, requested that the characterization of service on the discharge be changed to honorable.  The applicant requested a documentary discharge review and listed no representative on the DD-293.  Subsequent to his application, he obtained representation from the Veterans of Foreign Wars.
Summary of Review
A documentary discharge review was conducted in Washington, D.C. on 980601.  The NDRB determined that the discharge properly and equitably reflects the quality of service rendered.  The discharge shall remain:  UNDER OTHER THAN HONORABLE CONDITIONS/MISCONDUCT, authority:  NAVMILPERSMAN, Article 3630620.

THIS IS THE CORRECT SHELL FOR Misconduct - Drug abuse (Use) effective 910815 - 930304. 

THE FINDING  FOR Drug abuse,  IS EFFECTIVE FOR 910815 - 930304 ONLY. 

 SPN CODE HKK.    THE SPN CODE IS EFFECTIVE 860911 - 930627.  A general discharge is written “UNDER HONORABLE CONDITIONS (GENERAL)”.
PART I - APPLICANT’S ISSUES (verbatim)

1. Attach to the back.

(Dear Board,

This is a summary of the issues I want to present to you in my favor.

After joining the Navy 26 July 89 I started a major drug habit, which lead to consective unauthorized leaves of absentees and pratically ended my navy career.  I was finally tested positive for T.H.C. and a long with my previous record of misconduct I was discharged with an other than honorable.  Without offered any counseling for my drug addiction.


During six months of my time I served in the Gulf War.  Earning a National Defense service medal/Southwest Asia Service medal/Sea Service Deployment Ribbon/Navy Unit Commendation Ribbon.


Looking thru drug infested eyes I didn’t know what was at stake, but now being over the problem with kids of my own.  I know what was at stake my pride and dignity.  Before you make your decision take this into consideration.  I didn’t go U.A. when my country needed me the most.  That alone should count for something.  Thank you!)

2.  In addition to the applicant’s statement, we ask you to examine this case for fairness and equity and that you change the discharge as requested.

PART II - SUMMARY OF SERVICE
Prior Service (component, dates of service, type of discharge):


Active:
None


Inactive:
USNR (DEP)

890719 - 890725
HON

Period of Service Under Review:

Date of Enlistment:  890726


Date of Discharge:  911227

Length of Service (years, months, days):


Active:  02  05  02


Inactive:  None

Age at Entry:  19



Years Contracted:  4

Education Level:  12



AFQT:  36

NEC:  None
 



Highest Rate:  FN

Final Enlisted Performance Evaluation Averages (number of marks):

Performance:  3.50 (2)

Behavior:  3.50 (2)

OTA:  3.50

Military Decorations:  None

Unit/Campaign/Service Awards:  NUC, NDSM, SSDR and SASM

Nonjudicial Punishment(s):  3

Court(s)-Martial:  None

Days of Unauthorized Absence:  29

Character, Narrative Reason, and Authority of Discharge:

UNDER OTHER THAN HONORABLE CONDITIONS/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.

PART III - CHRONOLOGICAL LISTING OF SIGNIFICANT SERVICE EVENTS1
890718:
Acknowledged USN Drug and Alcohol Abuse Statement of Understanding.

890726:
Joined CRUITRACOM San Diego, CA.

890727:
Briefed on Navy policy on drug and alcohol abuse as set forth in OPNAVINST 5350.

891120:  
Joined USS HORNE (CG-30) Long Beach, CA.

900424:
To unauthorized absence (UA), 0630; missed ship’s movement.

900430:
Missed ship’s movement.

900505:
NJP for violation of UCMJ, Article 87:  Missing ship’s movement on 900424.


Award:  Forwarded to special court-martial.

900507:
Missed ship’s movement.

900515:
Declared deserter, UA since 900424.

900517:
From UA, 0630 (24 days/Surrendered to military authorities at the Navy Absentee Collection Unit Dallas Texas) (S). [Disposition NFIR.]

900524:
Signed agreement to not go UA and to uphold the provisions of his enlistment contract.

900727:
NJP for violation of UCMJ, Article 86:  UA 1200, 900720 – 0119, 900724 (4 days/S).


Award:  Correctional Custody Unit (CCU) for 30 days.

900728:
Retention warning:  Applicant advised of deficiency in conduct evidenced by a continued pattern of misconduct and violations of the UCMJ; notified of corrective actions and assistance available;  advised of consequences of further deficiencies, and issued discharge warning. Receipt acknowledged.

900731:
Applicant found medically fit for CCU.

911105:
To UA status, 0715.

911106:
From UA, 1000 (1 day/S). [Disposition NFIR.]

9111XX:
Applicant tested positive for THC during a unit sweep urinalysis.

911109:
“Drug and Alcohol Screen:  21 year old E-3 with 2 years 4 months CAD EAOS 9/93 referred for dependency eval by command due to positive urinalysis for THC 11/91.


______ Marijuana – admits to marijuana use during leave period - over 2 days, positive use prior service.


ETOH – Began drinking upon enlistment “minimal”  Approximately  40 oz beer and pint peril of gin over last 5 months due to stress at home – (mother with financial problems).


Denies blackouts, family history ETOHism, drinking and driving, DUI’s, binges, withdrawal.


Positive increase tolerance, history gastroenteritis - Denies other illicit substance abuse.  S/P:  (1) Alcohol abuse.  (2) Marijuana abuse  (3) Life/Family circumstance.  Recommend admin sep IAW OPNAVINST 5350.4 series.  Urinalysis 4 x 6 during criteria.  DAPU and AA meetings during interim Level II during criteria if time allows.  HM1 to send consult to MHU for stress management during criteria.


Full duty, f/u prn.  Pt advised – check CBC, LFT’s.”

911122:
NJP for violation of UCMJ, Article 86:  UA 910924 (unspecified), Article 112a:  Wrongful use of a controlled substance (unspecified) on 911105, and Article 116:   Breach of peace on 911107.

Award:  Forfeiture of 1/2 pay for one month, and restriction and extra duty for 45 days.  Forfeiture suspended for three months.  No indication of appeal in the record.

911212:
Applicant notified of intended recommendation for discharge under other than honorable conditions by reason of misconduct due to a pattern of misconduct and misconduct due to drug abuse. [Extracted from CO’s message.]

911212:
Applicant advised of rights and having chosen not to consult with counsel certified under UCMJ Art 27B, elected to waive all rights. [Extracted from CO’s message.]

911209:
Medical evaluation for drug abuse found the applicant not to be drug dependent. [Extracted from CO’s message.]

911219:
Commanding officer recommended discharge under other than honorable conditions by reason of misconduct due to a pattern of misconduct and misconduct due to drug abuse.  Commanding officer’s verbatim comments:  FN I__ has been unable to meet minimal standards of acceptable conduct for a member of the naval service.  Despite counseling from his entire chain of command and thirty days rehabilitation at correctional custody unit, he continues to violate regulations.  Work performance is marginal, with constant supervision required to ensure assigned work is completed.  Given the above, and the fact that member has admitted to using THC, strongly believe no potential for further service exists in this case.  Recommend administrative separation with characterization of other than honorable.

911223:
BUPERS directed the applicant’s discharge under other than honorable conditions by reason of misconduct due to drug abuse (use).

911227:
Applicant discharged UNDER OTHER THAN HONORABLE CONDITIONS/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.

RECORDER’S NOTES:

1 The source for all entries is the service record (includes medical/dental record) unless otherwise noted.

 PART IV - EXTRACT OF PERTINENT REGULATION/LAW
A.  The Navy Military Personnel Manual, (NAVPERS 15560C, effective 910815 - 930304), Article 3630620, SEPARATION OF ENLISTED MEMBERS BY REASON OF MISCONDUCT DUE TO DRUG ABUSE, states:PRIVATE 

1.  Basis

a.  A member may be separated by reason of misconduct due to drug abuse based upon one or more military offenses or civil convictions (including actions tantamount to findings of guilt), for the following:

(1) Drug Abuse.  The illegal or wrongful use or possession of a controlled substance.

(2) Drug Trafficking.  The sale or transfer of a controlled substance, or the possession of a controlled substance with intent to sell or transfer.

(3) Drug Paraphernalia.  The illegal or wrongful use, possession, sale, or transfer of drug paraphernalia.

b.  For guidance as to when separation processing for drug abuse is mandatory, see OPNAVINST 5350.4.

2.  Characterization of service

a.  Normally under Other Than Honorable conditions.

b.  Type warranted by service record (honorable or general) or Entry Level Separation in accordance with guidance in MILPERSMAN 3610300 when separation processing is based solely on urinalysis test (fitness for duty) results which, under OPNAVINST 5350.4, may not be used to characterize service.

c.  Except in those cases falling within 2.b above, all cases processed under this Article where a characterization of service as General or Entry Level Separation is assigned must be forwarded to the Chief of Naval Personnel by the Commander, Naval Military Personnel Command (NMPC-83) for approval.  For members not in Entry Level Status, characterization of service as Honorable is not authorized unless the member's record is otherwise so meritorious that any other characterization would be clearly inappropriate.

3.  Procedures

a.  The Administrative Board Procedure (MILPERSMAN 3640300) shall be used.  However, a commanding officer may process a member under the Notification Procedure (MILPERSMAN 3640200) when separation is on the sole basis of drug abuse as evidenced by urinalysis, (fitness for duty) the results of which, in accordance with OPNAVINST 5350.4 cannot be used to characterize service.

b.  Request the member execute a signed statement of awareness and request for or waiver of rights after his or her receipt of the Notice of Administrative Board Procedure Proposed Action or Notification Procedure if appropriate.

c.  Forward the processed case by letter of transmittal or message to Commander, Naval Military Personnel Command (NMPC-83).  Ensure member's full name, rate and SSN have been indicated on each page of the case.  Refer to NAVMILPERSCOMINST 1910.1 for message submission option in those cases wherein the member does not elect an administrative board.  A medical officer's opinion or CAAC evaluation of the member's drug dependency as evaluated subsequent to the most recent drug incident must be included with the case submission.  If last incident of drug abuse is more than six months prior to initiation of processing, a re-evaluation for dependency need not be done.

Note that if basis for offense of drug abuse is evidenced solely by a court-martial conviction and the court-martial convening authority has remitted or suspended a punitive discharge, forward case to the same convening authority for endorsement in accordance with MILPERSMAN 3610200.5.

d.  A member of a reserve component who is on active duty and is within two years of becoming eligible for retired pay or retainer pay under a purely military retirement system, may not be involuntarily released from that duty before he or she becomes eligible for that pay, unless his or her release is approved by the Secretary of the Navy.

e.  Inactive duty members, whose urine samples are tested positive for drug abuse, will be processed using notification procedures or administrative board procedures as appropriate.

B.  The Secretary of the Navy Instruction 5420.174C of 22 August 1984 (Manual for Discharge Review, 1984), enclosure (1), Chapter 9, STANDARDS FOR DISCHARGE REVIEW, states, in part:

“9.2 Propriety of the Discharge

a.  A discharge shall be deemed to be proper unless, in the course of discharge review, it is determined that: 

(1) There exists an error of fact, law, procedure, or discretion associated with the discharge at the time of issuance; and that the rights of the applicant were prejudiced thereby (such error shall constitute prejudicial error if there is substantial doubt that the discharge would have remained the same if the error had not been made); or

(2) A change in policy by the military service of which the applicant was a member, made expressly retroactive to the type of discharge under consideration, requires a change in the discharge.

b.  When a record associated with the discharge at the time of issuance involves a matter in which the primary responsibility for corrective action rests with another organization (for example, another Board, agency, or court), the NDRB will recognize an error only to the extent that the error has been corrected by the organization with primary responsibility for correcting the record.

c.  The primary function of the NDRB is to exercise its discretion on issues of equity by reviewing the individual merits of each application on a case-by-case basis.  Prior decisions in which the NDRB exercised its discretion to change a discharge based on issues of equity (including the factors cited in such decisions or the weight given to factors in such decisions) do not bind the NDRB in its review of subsequent cases because no two cases present the same issues of equity.

d.  The following applies to applicants who received less than fully honorable administrative discharges because of their civilian misconduct while in an inactive duty status in a reserve component and who were discharged or had their discharge reviewed on or after April 20, 1971:  the NDRB shall either recharacterize the discharge to Honorable without any additional proceedings or additional proceedings shall be conducted in accordance with the Court’s Order of December 3, 1981, in Wood v. Secretary of Defense to determine whether proper grounds exist for the issuance of a less than honorable discharge, taking into account that:

(1) An other than honorable (formerly undesirable) discharge for an inactive duty reservist can only be based upon civilian misconduct found to have affected directly the performance of military duties;

(2) A general discharge for an inactive duty reservist can only be based upon civilian misconduct found to have had an adverse impact on the overall effectiveness of the military, including military morale and efficiency.”

C.  The SECNAVINST 5420.174C, enclosure (1), Manual for Discharge Review 1984, Chapter 9, Standards for Discharge Review, paragraph 9.3, Equity of the Discharge, states, in part, that a discharge shall be deemed to be equitable unless in the course of a discharge review, it is determined that relief is warranted based upon consideration of the applicant's service record and other evidence presented to the NDRB viewed in conjunction with the factors listed in this paragraph and the regulations under which the applicant was discharged, even though the discharge was determined to have been otherwise equitable and proper at the time of issuance.  Areas of consideration include, but are not limited to:

1.  Quality of service, as evidenced by factors such as:

a.  service history, including date of enlistment, period of enlistment, highest rank achieved, conduct and proficiency ratings (numerical and narrative);

b.  awards and decorations;

c.  letters of commendation or reprimand;

d.  combat service;

e.  wounds received in action;

f.  records of promotions and demotions;

g.  level of responsibility at which the applicant served;

h.  other acts of merit that may not have resulted in formal recognitions through an award or commendation;

i.  length of service during the service period that is the subject of the discharge review;

j.  prior military service and type of discharge received or outstanding post-service conduct to the extent that such matters provide a basis for a more thorough understanding of the performance of the applicant during the period of service which is the subject of the discharge review;

k.  convictions by court-martial;

l.  records of nonjudicial punishment;

m.  convictions by civil authorities while a member of the service, reflected in the discharge proceedings or otherwise noted in the service records;

n.  records of periods of unauthorized absence;

o.  records relating to a discharge in lieu of court-martial.

2.  Capability to serve, as evidenced by factors such as:

a.  Total capabilities.  This includes an evaluation of matters such as age, educational level, and aptitude scores.  Consideration may also be given as to whether the individual met normal military standards of acceptability for military service and similar indicators of an individual's ability to serve satisfactorily, as well as ability to adjust to military service.

b.  Family and personal problems.  This includes matters in extenuation or mitigation of the reason for discharge that may have affected the applicant's ability to serve satisfactorily.

c.  Arbitrary or capricious actions.  This includes actions by individuals in authority which constitute a clear abuse of such authority and that, although not amounting to prejudicial error, may have contributed to the decision to discharge the individual or unduly influence the characterization of service.

d.  Discrimination.  This includes unauthorized acts as documented by records or other evidence.

PART V - RATIONALE FOR DECISION
Discussion


After a thorough review of the records, supporting documents1, facts, and circumstances unique to this case, the Board determined that the characterization of the applicant’s service is equitable.  The discharge shall remain:  UNDER OTHER THAN HONORABLE CONDITIONS/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.


The applicant was discharged on 911227 under other than honorable conditions by reason of misconduct due to drug abuse (A, Part IV).  On 900505, he had his first NJP for missing ship’s movement on 900424, and the charge was referred to special court-martial.  On 900524, the applicant signed an agreement in which he stated that he would not go UA in the future and that he would uphold the provisions of his enlistment contract.  On 900727, he had his second NJP for UA and was awarded 30 days at the CCU.  On 900728, the applicant acknowledged receipt of a Retention Warning.  On 911106, he returned from one day of UA and tested positive for THC during a unit sweep.  On 911109, a medical officer diagnosed the applicant as an alcohol and marijuana abuser and recommended Level II treatment and stress management training.  On 911122, he had his third NJP for UA, use of marijuana and a breach of the peace.  On 911212, the applicant was notified of his commanding officer’s (CO’s) intention to recommend him for administrative separation for misconduct due to a pattern of misconduct and due to drug abuse.  The applicant was advised of his rights and after choosing not to consult with counsel, he elected to waive all his rights.  On 911219, the applicant’s CO recommended him for discharge under other than honorable conditions due to misconduct as evidenced by a pattern of misconduct and by drug abuse reflected in the applicant’s NJPs during the current enlistment.  On 911223, BUPERS approved and directed the applicant’s discharge under other than honorable conditions for misconduct due to a pattern of misconduct.  The Board considered the applicant’s discharge to appropriately characterize the quality of his service for the period under review (B and C, Part IV).


In the applicant’s issue 1, he writes, “. . . After joining the Navy 26 July 89 I started a major drug habit, which lead to consective unauthorized leaves of absentees and pratically ended my navy career.  I was finally tested positive for T.H.C. and a long with my previous record of misconduct I was discharged with an other than honorable.  Without offered any counseling for my drug addiction.”  The Board found that on 890718, prior to entering active duty, and on 890727, after starting Boot Camp, the applicant acknowledged, in writing, that he was briefed on the U.S. Navy’s Drug and Alcohol Abuse policies.  Furthermore, in this issue, the applicant acknowledges that he deliberately violated that drug policy.  On 911109, the applicant was diagnosed as a drug and alcohol abuser and recommended for Level II treatment.  The Board reminds the applicant that Sailors who commit offenses while doing drugs or drinking are still responsible for their actions and must accept the consequences of their misconduct or misbehavior, whether committed before or after they received rehabilitation treatment.

He goes on to write, “During six months of my time I served in the Gulf War.  Earning a National Defense service medal/Southwest Asia Service medal/Sea Service Deployment Ribbon/Navy Unit Commendation Ribbon.”  The Board considered the applicant’s conduct during the Gulf War to be insufficient to mitigate his overall record of conduct, and the Board will not grant relief on the basis of this issue.

He concludes by writing, “Looking thru drug infested eyes I didn’t know what was at stake, but now being over the problem with kids of my own.  I know what was at stake my pride and dignity.  Before you make your decision take this into consideration.  I didn’t go U.A. when my country needed me the most.  That alone should count for something.”  The Board commends the applicant on his mature outlook on life and the impact his past conduct has had on him and how like conduct could adversely affect his children.  However, as mentioned above, the Board considered the applicant’s conduct during the Gulf War to be insufficient to mitigate his misconduct of record.

In the applicant’s issue 2, his representative writes, “In addition to the applicant’s statement, we ask you to examine this case for fairness and equity and that you change the discharge as requested.”  The Board found the applicant’s case to be fair and equitable.  The Board also recognizes that while the applicant cannot undo his past mistakes, he can contribute in a positive and significant way to society (C, part IV).  Contributions looked upon favorably by this Board include educational pursuits, employment track record, being a contributing member of society and making a positive impact in the community through volunteer work.  The applicant must prove that his post-service conduct has been above reproach and he is making a valid attempt at making amends for the misconduct he committed during the period of naval service under review.  The 15 year window during which applicants may appeal their discharges was established to allow time for establishing themselves and making these substantial, documented life style changes and community contributions which could offset and make amends for the misconduct of record.  The applicant has submitted insufficient supporting documentation that would warrant clemency.

Recorder’s NoteS:
1  In addition to the service record, the following additional documentation, submitted by the applicant, was considered:

Copy of DD Form 214.

Extracts from Service Records (32 pages)

Extracts from Medical/Dental Records (62 pages).

PART VI - INFORMATION FOR THE APPLICANT
Decision
The Board discerned no impropriety or inequity in the characterization of the applicant’s service.  The Board’s vote was unanimous that the character of the discharge shall not change.  The discharge shall remain:  UNDER OTHER THAN HONORABLE CONDITIONS/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630620.

If you believe that the decision in your case is unclear, not responsive to the issues that you raised, or does not otherwise comport with the decisional document requirements of DoD Directive 1332.28, you may submit a complaint in accordance with Enclosure (5) of that Directive.  You should read Enclosure (5) of the Directive before submitting such a complaint.  The complaint procedure does not permit a challenge of the merits of the decision; it is designed solely to ensure that the decisional documents meet applicable requirements for clarity and responsiveness.  You may obtain a copy of DoD Directive 1332.28 by writing to:



DA Military Review Boards Agency



Management Information and Support Directorate



Armed Forces Reading Room



Washington, D.C.  20310-1809.

The names, and votes of the members of the Board are recorded on the original of this document and may be obtained from the service records by writing to:



Naval Council of Personnel Boards



Attn:  Naval Discharge Review Board



Building 36 Washington Navy Yard



901 M Street, SE



Washington, D.C.  20374-5023.
RECORD OF VOTE
BOARD MEMBER


CHARACTER

BASIS/REASON

P.D. TRACY, Col, USMC

Relief not warranted

Relief not warranted

Presiding Officer

C.T. REILLY, Col, USMC

Relief not warranted

Relief not warranted

Member

D.A. KERAT, LCDR, USN

Relief not warranted

Relief not warranted

Member

B.J. RIVERS, LCDR, USN

Relief not warranted

Relief not warranted

Member

K.D. KIRK, CDR, USN

Relief not warranted

Relief not warranted

Recorder

The remaining portion of this document is divided into 6 Parts: Part I - Applicant’s Issues,  Part II - Summary of Service, Part III - Chronological Listing of Significant Service Events, Part IV - Extract of Pertinent Regulation/Law, Part V - Rational for Decision, and Part VI - Information for the Applicant.
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