The following presentation is a synopsis of Brigadier General Pitzul’s opening remarks for the United States Air Force Judge Advocate General School’s Operations Law Course, May 1, 2001.  

Operational Law and The Legal Professional:

A Canadian Perspective
Brigadier General Jerry S.T. Pitzul(
I.  Mandate of the Canadian Forces JAG

The Canadian Forces JAG is, by statute, the legal advisor to the Government of Canada, the Minister and Deputy Minister of the Department of National Defence, the Canadian Forces and the Chief of Defence Staff on all issues respecting military law.

The Canadian Forces JAG is appointed by Cabinet and he is directly responsible to the Minister of National Defence.  The Canadian Forces JAG is responsible for the superintendence and administration of the Canadian Forces military justice system, which includes an independent Director of Military Prosecutions, an independent Director of Defence Counsel Services, and independent judges.

II.  Canadian Forces JAG Strategic Objective:  To Deliver Expanded and Enhanced Services in Military Law 

This strategic objective includes the following aspects:

· Increasing the Canadian public's confidence towards the military justice system;

· Expanding the role of military lawyers;

· Developing an innovative management to the Office of the JAG;

· Strengthening allied interoperability by implementing legal arrangements (e.g. Status of Forces Agreements (SOFA));
· Developing Canadian Forces policies, regulations and directives related to operational law issues (e.g. production of an Operational Law Manual and contribution to the rewriting of the Canadian Forces Use of Force Manual);
· Continuing to train Canadian Forces personnel in the Law of Armed Conflict;
· Instituting a Legal Section at the Royal Military College in Kingston, Ontario;

· Continuing to deploy Legal Officers on Canadian Forces Operations; and
· Participating in coalition operations and training.

III.  Canadian Forces Legal-Operator Team

By regulation, all Legal Officers holding a position on the Canadian Forces JAG establishment are, regardless of where they are employed, directly responsible to the Judge Advocate General for the performance of their duties.  This Canadian Forces legal “command” structure in no way interferes with an extremely cooperative and effective team approach between operational personnel and lawyers.  It also has the additional advantage of enhancing the provision of independent legal advice.

A.  Strategic Level

At the strategic level of operations, the National Joint Staff (JStaff) is responsible for the staff effort related to the planning, conduct and coordination of Canadian Forces operations.  The JAG is J5 Legal on the JStaff.  The JAG and his staff are actively involved in all phases of the Operations Planning Process (planning, training, deployment and redeployment).  The key areas of the process which require legal review at the strategic level are: legal basis/mandate for the mission, use of force, Rules of Engagement (ROE), SOFA, and Terms of Reference for Canadian Forces Task Force Commanders.

B.  Operational and Tactical Levels

At both the operational and tactical levels, Canadian Forces Legal Officers are deployed whenever significant numbers of Canadian Forces personnel are deployed to theatres of operation.  Legal Officers co-located with operational commanders fulfill much the same function as J5 Legal at the strategic level.  They advise the operational commander on all legal issues related to the Operational Planning Process including the conduct of operations.
Also part of the mandate of these Legal Officers is advising on military justice issues, thereby assisting the chain of command in maintaining a disciplined and effective military force.

IV.  Operational Law
"That body of law, both domestic and international, impacting specifically upon legal issues associated with the planning for and deployment of Canadian Forces in both peacetime and combat environments."

Operational law is a very dynamic area of the practice of military law and of the profession of arms. As such, it is still developing and providing significant challenges to legal advisors and operators alike.

A.  The Profession of Arms

"The function of the profession of arms is the ordered application of force in the resolution of a social problem." (General Sir John Hackett
)

This statement exemplifies and explains why the rule of law is important to the military operator. All members of the Canadian Forces belong to a profession, the profession of arms. Some specialist members, such as Legal Officers or Medical Officers, also belong to other professional organizations.  It is very important for military personnel to understand and accept that as members of a profession they have an extremely vital role to play in promoting the supremacy of the rule of law in the conduct of armed forces operations.

B.  Operational Legal Issues

Examples of the main operational legal issues that have arisen in Canadian Forces operations are:

· Legal basis / mandate;

· Use of force / ROE;

· Targeting;

· Review of operations plan;

· Legality of weapons / use;

· Investigation of alleged war crimes;

· Treatment of civilians / refugees;

· Instruction in Law of Armed Conflict (LOAC); and

· Negotiation of SOFA.

Even though the list is not exhaustive, these are vital areas of most modern peacekeeping or peace enforcement operations. These are some of the crucial issues that most often provide the greatest challenges and determine the success or failure of the mission.

C.  Legal Framework of Canadian Forces Operations
Canadian Forces operations are governed by:

· International law;

· International human rights law;

· LOAC; and 

· Canadian domestic law.

The Canadian Forces tend to use the terms International Humanitarian Law (IHL) and the LOAC to describe the general legal framework in which the Canadian Forces operate when deployed internationally. These terms have proved useful and meaningful to legal advisors and operators alike.

1. International Law

a.  Customary International Law

Customary International Law (CIL) is perhaps the most difficult area to grasp for both lawyers and operators. CIL, like the common law, is based on legal concepts which have been developed and supported in court cases, academic writings and, sometimes, domestic legislation.  In essence CIL represents the Community of Nations’ acceptance of a legal principle or precept.  Although not all nations may accept the principle, if the majority of nations accept it then it is considered international law and binding on all nations. Occasionally, such principles are so universally accepted that they become what is known as JUS COGENS—the Latin term to describe a principle which is so fundamental to the Community of Nations as to be uncontroversial.  Examples of legal concepts that have become JUS COGENS are the right of self-defence, the right to life, the right not to be subjected to torture and the responsibility to prevent genocide.

b.  Conventional or Treaty Law

The second key area is conventional or treaty law. Such law is somewhat easier to identify, as it exists in a written or codified format. In many cases such treaties or conventions codify what already exists as CIL.  A good example of this is the United Nations Convention on the Law of the Sea (UNCLOS
).  In UNCLOS, there are several CIL principles such as the prohibition on piracy and description of rights of transit through territorial waters, which were already accepted as CIL before being codified in UNCLOS.
In the context of the Rule of Law, treaty law, like the Geneva Conventions (GCs) and the 1977 Additional Protocols and Hague Rules, is paramount and impacts significantly on military operations.  In fact, the legal, operational and humanitarian principles found in these treaties are so fundamental that it is Canadian Forces policy that all its members will apply the spirit and principles of the GCs, Additional Protocols I&II and Hague Rules on international operations, even if Canada is not engaged in an armed conflict.

In addition to the GCs, Additional Protocols I&II and Hague Rules, there has been a proliferation since the end of WWII of other treaties best characterized as “human rights” laws which have also had a significant impact on military operations.  These treaties reflect a growing concern for human rights issues which are not necessarily fully addressed in the LOAC.

2.  International Humanitarian Law

The growing focus on human rights and human rights law since the end of the Cold War has significantly impacted the way the World responds to conflicts and humanitarian disasters.  Since the end of the Cold War, the UN as been much more active and effective in responding to conflicts and humanitarian disasters. Though the response may not always have been prompt and efficient, it has occurred. No nation has been immune from the growing focus on human rights.  Accordingly, the armed forces of most nations have had to adapt to this growing concern and have had to modify or create their operational doctrine, policy decisions and orders.  The Canadian Forces has been no exception to this.

The following are examples of the interoperability legal issues when participating in an alliance.

a.  Different Treaty Obligations.

Nations are bound by customary international law but they are not bound by treaty law unless they have signed and ratified a particular treaty.  Even in a coalition of the closest allies, there will inevitably be international legal treaties that have a direct impact on the planning of, training for, and conduct of an operation that some coalition partners will be bound by and others will not.  For example, not all countries have signed and ratified the Additional Protocols to the Geneva Conventions. Therefore, there are provisions of the Protocols that technically may not apply to all coalition partners.  However, the common sense nature of most provisions of the Protocols and a de facto commitment by many nations to comply with the spirit and intent of the Protocols, if not the exact wording, can usually overcome any potential problems.

The same interoperability concerns apply equally to the Ottawa Convention on the Use of Anti-personnel Landmines
 (APM).  Canada, for example, is bound by the Convention’s prohibition with respect to the stockpiling, transfer and use of anti-personnel mines.  Further, Canadian Forces personnel are prohibited from participating in the planning for the use of anti-personnel mines or providing assistance in the use of these mines to a coalition partner who may not be a party to this Convention.  The interoperability issues are obvious although participation in a coalition operation with non-APM signatories is not prohibited.  It is Canada's clearly stated national view that in the context of operations, exercises or other military activity sanctioned by the UN or otherwise conducted in accordance with international law that mere participation with nations who engage in the use of APMs would not in itself be considered to be assistance, encouragement or inducement and therefore not a breach of the APM Convention. As a result, it is a challenge that must be managed.

b.  Different Rules of Engagement Architecture

It may be that the coalition's ROE architecture is quite different from the respective troop contributing nations' ROE system.  Obviously, if national forces apply their own national ROE architecture to the numbered rules that are authorized through the coalition chain of command and different coalition partners are operating under different national architectures (for example some coalition partners' national ROE architecture is permissive and others are operating under a restrictive architecture), there will be a wide divergence in use of force responses by various coalition partners. This example is only valid if assuming that there is no clearly defined and understood coalition ROE architecture.

c.  Different Interpretations of International Law

Nations view the interpretation of international law through their own national perspective.  This can lead to different positions by coalition partners with respect to many operational legal issues.  An obvious and debated example is the varying national views on self-defence and in particular “anticipatory self-defence”.  There is also the example of the varying national views on the granting of refugee or asylum seeker status based on international obligations under the Refugee Convention
.  Sorting out all these differences in positions will be very important to coalition commanders as they attempt to use available assets in the most effective manner possible.

3.  Domestic Law Influence

Finally, and closely related to this last concept, are domestic law influences (as opposed to domestic interpretation).  An example of this type of influence is the general prohibition under Canadian law to use deadly force to protect property.  Simply stated, deadly force to defend against the theft of a wristwatch is unacceptable under Canadian law.  That does not mean that the use of deadly force will never be authorized.  For example, ROE permitting the use of deadly force could be issued for the protection of mission critical equipment or the protection of property the destruction of which could cause serious injury or loss of human life.  The defence of property is a particularly challenging issue in failed states where the food supplies and equipment of coalition forces may appear particularly attractive to a hungry and destitute population.  Obviously, a multilateral force commander will need to be aware of national approaches to the defence of property in order to make the most effective use of the assets at the commander’s disposal.

V.  Recent Canadian Forces International Operation:  NATO Air Campaign in the Federal Republic of Yugoslavia (OPERATION ALLIED FORCE)

This case study is provided to highlight in more concrete terms the impacts of the legal framework for operations and the challenges facing legal military professionals in an international operation.

A.  Canadian Forces Participation

Canada, as a member of NATO, actively participated into the aerial campaign of Operation ALLIED FORCE from 24 March to 10 June 1999.  One of the key issue facing NATO and its troop contributing nations was the lack of a definitive United Nations Chapter VII Resolution  (“All means necessary by military forces to restore international peace and security . . .”) to authorize the armed intervention against Serbian forces and supporting assets.  Hence, NATO and many of its member nations referred to the customary international law concept that force could be used to intervene to prevent a humanitarian crisis (i.e. ethnic cleansing of Kosovar Albanians by Serbian authorities).

The legitimacy / legality of the NATO intervention in Federal Republic of Yugoslavia is still the subject of many animated debates amongst lawyers, diplomats, military professionals and academics. It is also the subject of litigation before the International Court of Justice and before Canadian Courts.

Before the beginning of Operation ALLIED FORCE, Canadian Forces fighter aircraft had been present in theatre as part of NATO's stabilization force in the Balkans.  One Legal Officer supported Canadian Task Force Aviano.

As the duration and intensity of Operation ALLIED FORCE remained unknown, the number of Legal Officers was raised to two.  They served at the tactical level (in Aviano, Italy) as it was determined that the requirement for immediate legal assistance resided at that level.  They also advised the operational level (in Vicenza, Italy) through secure communications means and by physically being present with the Commander when the situation dictated.

One of the challenges these two Legal Officers faced was the assistance required on a 7/24 basis (e.g. one Legal Officer was present with the air staff at all times) throughout the 79 days campaign.  They achieved this continuous presence by dividing their tours of duty into “watches.”  They basically resolved the situation by determining that while one of them was working, the other one had to get some rest.  They were actively assisted by two other Legal Officers at the National Defence Headquarters in Canada, also advising at the strategic level.

B.  Targets

Targets that were engaged by the Canadian Task Force included:

· Army camps;

· Airfields;

· Radio relays;

· Bridges / tunnels;

· Industry making an effective contribution to Serbia's military action;

· Serbian fielded forces;

· POL sites; and

· Storage depots.

C.  Canadian Legal Officers Involvement

One new facet of this campaign for the Canadian Forces was the process by which every target assigned to Canadian pilots was legally reviewed.  For every mission flown for which ordnance was expected to be released, a Canadian Forces Legal Officer examined the target to be assigned to Canadian resources by the Combined Air Operations Center (CAOC) with a view towards its legitimacy and relevance as a valid military target under Canadian and international law.  A target would not be the object of an attack if a Legal Officer had not reviewed it.  It always remained the Commander’s prerogative to disregard the legal advice provided, however, the command-operator-legal team worked very closely together and there were no such occurrence.

A challenge faced by the legal officers in theatre was the interpretation of the target imagery and the target information folders.  As the campaign progressed, more “dual purposes” (e.g. civilian radio relays also used by Serbian military forces) were designated as potential targets.  Canadian Legal Officers in theatre had to work extremely closely with the intelligence community to determine whether a target was a valid military target.

Additionally, the Legal Officers were an integral part of the pre-mission planning process.  For every bombing mission, they reviewed with the planning cell the ingressing and egressing plans and the type of weapons in view of minimizing the potential for collateral damage for civilian persons and structures.  This presented the Legal Officers with the challenge of becoming conversant with the CF18's weapons systems.

One of the positive consequences of pilots working through missions with legal advice was the fact that, when they flew their mission, any doubts that they had in respect of the moral or legal justification for their action were removed.  Those are their words, not those of the lawyers.  They flew with confidence that the target that they were going to attack and that the weapons they were going to use were weapons and a target that were in accordance with the law.
Throughout the campaign, the legal-operator team worked extremely well together.  Operators fully integrated and considered the various legal aspects of their missions.  Legal Officers fully integrated all operational aspects and considerations in their advice.

The Legal Officers in theatre reported that CF18 pilots were extremely disciplined throughout the campaign.  In one circumstance, although a target (a bridge in the heart of the Federal Republic of Yugoslavia) was a legitimate military target under the LOAC, the CAOC Commander had issued Special Instructions (SPINS) not to attack bridges if vehicles were positively identified (there had been reports of Serbian forces using civilians in vehicles as human shields on bridges). The CF18 flight-lead and his wingman aborted the mission when they visually located an unidentified object on the bridge that had been designated.  This in itself is a significant demonstration of the self-discipline of a professional officer and the respect he has for the rule of law.  Remember, there are always pressures in combat situations to release the bombs and engage the opposing forces.  

Such awareness can only be achieved through education, training, strict personal discipline as a professional of arms and a comprehensive understanding of the rule of law.  Legal professionals play a key role in promoting the supremacy of the rule of law in the conduct of armed forces operations.

VI.  The Future

These comments from the Somalia Commission of Inquiry
 capture the essence of why the Canadian Forces work very hard to instill with all members at all levels in the chain of command the importance of adhering to the rule of law:

[T]he involvement of the armed forces in peace operations in support of human rights and law, and in which the maintenance of legitimacy is important, places a premium on the democratic character and commitment of forces, without diminishing the rule of proper military virtues.  Soldiers must themselves be conscious of these values, and experience them, if they are to be expected to protect them and foster them abroad . . . .

As was stated by the United States Secretary of State General (Ret’d) Colin Powell in his report to Congress regarding Coalition operations during the Gulf Conflict:

“Operations were impacted by legal considerations at every level and the Law of Armed Conflict proved invaluable in the decision making process.”

This statement has been reinforced by practical experience during the past 9 years. 

The law is a force multiplier for commanders.  It has to be an integral part of how professional officers both think and act.  Now retired General Zinni
 commented on the importance of the rule of law and the integral role played by legal advisors in contributing to the success of a military operations:

Operational law is going to become as significant to a Commander as maneuver and fire support and logistics.  It will be a principle of battlefield activities.  The Senior Staff Judge Advocate may be as close to the Commander as his Operations Officer or his Chief of Staff.  SJAs will find themselves more and more part of the operational aspects of the business.  They will be the right hand of the Commander and he will come to them for advice.  

In conclusion, “Fiat Justitia.”  Let justice be done.  The motto of the Canadian Forces Legal Branch.  While one might muse about lawyers communicating in a language that is seldom used now on the world scene, the sentiment of our motto truly is the basis for the work we do as professionals tasked with the challenge of bringing law, order, peace and security to the world scene.
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� Canadian Forces JAG Directorate of Law/Operations working definition of operational law. 


�  The late General Sir John Winthrop Hackett, one of Britain’s honored WWII military professionals and soldiers, first Chancellor of the University of Western Australia, author of Third World War: August 1985, and editor of Warfare in the Ancient World.


� United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 3 (entered into force Nov. 16, 1994).  The U.S. has signed but not ratified the treaty.  


� The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction, Mar. 1, 1999, 36 I.L.M. 1507.
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� Report of the Commission of Inquiry into the deployment of the Canadian Forces to Somalia (June 1997).


� Lieutenant-General Anthony Zinni, USMC, Commander Marine Expeditionary Force I, 1995.
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