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Status of National Guard Members


Updated by 2nd Lt Karunesh Khanna, August 2002

AUTHORITY: 
Title 32, United States Code; Tennessee v. Dunlap, 426 U.S. 312 (1976); AFI 33-328, Administrative Orders (1 Feb 99); AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs(1 May 96);; ANGI 36-2001, Management of Training and Operational Support Within the Air National Guard (15 Jan 97).

INTRODUCTION

One of the most important issues in determining the power of the Commander to command the members of a National Guard Unit is a determination of the status of its members. The status of National Guard members determines jurisdiction for administrative and criminal matters as well as medical benefits in the event of injury or liability in the event of the loss of government property.

Members of the Air National Guard are part of the State militia. While the unit is organized, armed, and equipped wholly or partly at federal expense and is federally recognized, it remains a State organization under the command and control of state authorities, except when federalized. Training is under the Sixteenth Clause of Section 8, Article I, of the Constitution and the appointment of officers is under the same authority. Federal benefits are strictly limited to those authorized by statute and regulation.

TYPES OF STATUS
As a result of this constitutional charter, members of the National Guard serve their state and their country in a number of different roles. Depending on their “status” while performing those roles, their rights, obligations and responsibilities will vary. The three basic “status” options for a member of the National Guard are the following: 

1. 
State Active Duty under state law;

2. 
Active federal service under Title 10 U.S.C.; and

3. 
Inactive Duty Training or Full‑Time National Guard duty (FTNGD) under Title 32 U.S.C.

STATE ACTIVE DUTY
When evaluating various options for using National Guard assets, Commanders should use state active duty if the anticipated activity is purely a state function. Under state active duty, injury to members is strictly subject to any benefits provided under state law. The state may be responsible for loss or damage to equipment and may have an obligation to reimburse the federal government for these losses. Members may accrue no federal military pay or retirement benefits and may be unable to attend UTAs while in state active duty status.

ACTIVE FEDERAL SERVICE
If the mission of the unit is “active federal service” under Title 10, the members have all the protections of being on active duty as well as all of the responsibilities of an active duty airman. They are subject to the Uniform Code of Military Justice (UCMJ) and may be punished under its rules. They may or may not be subject to various statutory ethics prohibitions and they have certain re‑employment rights and are covered by the Uniformed Services Employment and Reemployment Rights Act and the Soldiers’ and Sailors’ Civil Relief Act. When a mission is being performed outside the United States, for example, members of the unit must have orders stating they are performing duty under Title 10 and they are subject to the UCMJ. In fact, a member may be subject to both the UCMJ and State law. Commanders should review these questions with their Staff Judge Advocate to ensure a full understanding of this matter.

INACTIVE DUTY TRAINING AND FULL‑TIME NATIONAL GUARD DUTY

When the duty of members is under Title 32, the members generally have the same rights and benefits as members serving on active federal service under Title 10 for a like period of time, with the exception that Title 32 members are not covered by the Soldiers’ and Sailors’ Civil Relief Act and Title 32 AGRs are considered for purposes of VA benefits to be performing active duty for training rather than active duty. It is this middle ground “status” that requires special attention to ensure that National Guard members are aware of their rights, benefits and obligations. Members generally perform their inactive duty training (UTA), annual training (AT), schools, split unit training assembly (SUTA), rescheduled unit training assembly (RUTA), equivalent training (EQT), additional flying training period (AFTP), proficiency training (PT), and training preparation and planning assembly (TPPA) under Title 32.

DISCIPLINARY ACTIONS

Many States’ military laws and regulations have disciplinary sections that apply to National Guard personnel whether or not they are performing duty at the time a violation of law occurs. For example, if a Guard member commits a civilian offense at a time when not in a duty status, the Commander should determine if that offense warrants taking military action against the member. The rationale of these state laws and regulations is that simply by being a member of the National Guard in that state, the member is subject to that State’s military laws at all times. You should check with your Staff Judge Advocate to see if your State’s laws cover this situation.   

AGRs
AGR personnel are a special problem when called to state active duty. These individuals are on full‑time status with a specific charter to organize, administer, recruit, instruct or train National Guard members under Title 32. Using these individuals to also perform state functions is severely limited and placing them on state active duty creates a number of legal issues which should be resolved in advance of such an assignment. (Note:  The Army Judge Advocate General has concluded, based on a change in the language used in the annual National Defense Authorization Act, that there is no longer any authority for AGRs to perform state missions.  NGB/JA is preparing a proposed amendment to 10 U.S.C. 12310 to address this problem.  You should consult your Staff Judge Advocate regarding the status of this proposed legislation.) 

Since AGRs perform their duty under Title 32, they are subject to state control. As a result, they are not subject to criminal prosecution under the UCMJ.

TITLE 32 STATUS
As noted above, Commanders should also be alert to jurisdiction issues when National Guard members commit criminal offenses. If a National Guard member is serving under Title 32 and commits a criminal offense, in addition to the member being subject to prosecution by civilian authorities, militarily, the Commander may only punish the member under the state military code. The UCMJ does not apply even if the offense took place on an active duty base. This is because it is the status of the member, not the location of the offense, that determines whether the member may be punished under the state code or the UCMJ. If the member is detained by the active duty Security Forces, the Commander should alert the active duty base Commander and explain what action will taken against the member. Any charges under the UCMJ are invalid. The Commander may have limited options to punish the member if the offense is not a violation of State law or regulation. But it is likely that the act for which the National Guard member was detained, if found by the member’s Commander to have occurred, will support some kind of disciplinary or adverse administrative action against the member. Many active duty Commanders are not aware of the statutory status of members of the National Guard, and National Guard Commanders should establish operating protocols with the servicing active duty Installation Commander to avoid confusion in the event of an incident.

TITLE 10 STATUS
Note that if a Guard member is on Title 10 status ‑ mobilized, OCONUS training deployment, Basic Military Training, etc. ‑ that member is subject to the UCMJ (including active duty Article 15 nonjudicial punishment, since “an Article 15” is Article 15 of the UCMJ) while in such status, AND, depending on your State Military Code, the member may also be subject to punishment under that State Military Code for that same act. This is called concurrent jurisdiction. 

UCMJ’s APPLICABILITY
While there is a temptation to attempt to court‑martial members under the Uniform Code of Military Justice (UCMJ), unless the member was serving under Title 10 at the time of the offense, the member may not be involuntarily called to full‑time duty in the active military service of the United States under Title 10 for a court‑martial. While this may frustrate the Commander in the exercise of discipline, it is consistent with the statutory charter of Title 32. As noted earlier, National Guard members generally serve under the authority of Title 32, not Title 10. As a result, they are generally subject to the jurisdiction of the State Military Code. 

ADCON AND OPCON

ANG Commanders in Title 32 have no command authority nor UCMJ authority over members deployed in Title 10 status.  Similarly, a deployed ANG Commander can no longer command a home station unit.  In order to maintain ANG administrative control over ANG personnel, members deploying OCONUS are assigned to the Air National Guard Readiness Center (ANGRC), which establishes detachments for deployments of more than ten personnel and longer than fifteen days.  Detachment commanders are appointed under G-series orders and the chain of command runs through the ANGRC.  Small deployments without officers will remain assigned directly to the ANGRC.   Operational control over the deployed members remains with the theater commander, consistent with the tasking order.  However, the ANG, through the ANGRC, will maintain control over such things as military justice, LOD determinations, emergency medical care, and foreign jurisdiction.

FEDERAL MAGISTRATE JUDGES
Where a Guard member on Title 32 status commits an act on exclusive federal land for which there is no prescribed violation of law and punishment under the State’s military justice law or regulation (for example, shoplifting in the BX), the Installation Commander has the authority to refer the matter to the United States Magistrate in the district in which the offense was committed for prosecution of the member under federal civilian criminal law. Before an Installation Commander refers such a matter to federal civilian authorities for criminal prosecution, the Staff Judge Advocate will usually be consulted.

TECHNICIANS
The Supreme Court of the United States held in Tennessee v. Dunlap that, since a Technician must be a Guard member as a condition of the technician employment, any valid action terminating the Guard member’s/Technician’s military status will also result in the loss of Technician employment.

The Related Topics below are subjects in which the status of members must be considered.

KWIK NOTE: It is imperative that all unit personnel understand the distinctions in status and the effects of those distinctions. This topic should be briefed to all personnel annually, and may be supplemented with applicable state law. 
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Freedom of Expression – Restrictions on Military Members
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Off-Duty Employment 
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OPCON and ADCON for Deploying ANG Forces 
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Air National Guard Commander’s Legal Deskbook

