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Boards and Courts-Martial – A View from the Inside


Updated by Lt Col Karen Hornsby, May 2001 

AUTHORITY: Manual for Courts-Martial (MCM); Rules for Courts-Martial 912, MCM; Personal experience of an ANG Major General, who served as a Director of Operations, Air Commander and Group Commander, an Assistant AG for Air, and Adjutant General (TAG). 

INTRODUCTION 

This topic is included in this Deskbook for one reason: to acquaint all potential Board or Court-Martial members with an insider’s view of what actually goes on at one or both of these proceedings. By having some familiarity with what to expect, it is hoped that service as members of these proceedings will be more meaningful to both the member and the cause of seeking the truth. 

The subject of this topic is broken down into two parts: Board service and service as a member of a court-martial (jury). While court-martial in the ANG are not nearly as frequent as board proceedings, the material provided on court-martial service is similar to what is provided to prospective court members on active duty. It is written from a Staff Judge Advocate’s perspective, and is in the form of a written “conversation” with prospective court members to acquaint them with their duties as court members and tell them the nature of the proceedings and the procedures used. Some of this material is also applicable to Board proceedings, especially the information concerning qualifications to serve. 

The material provided on Board proceedings is from the personal perspective of an officer who served as President of an ANG Flying Evaluation Board (FEB). While the insights and thoughts expressed are in the factual setting of an FEB and from one who served as the Board’s President, many of them are applicable to service on any kind of board, in any fact-finding or adjudicative capacity. Because boards are far more prevalent in today’s ANG, that part of the topic is presented first. 

All Commanders are urged to share the information in this topic with any member of their unit who will serve as either a Board member or member of a court-martial. 

BOARD PROCEEDINGS - A PRESIDENT’S PERSPECTIVE 

A few thoughts from the President of a Flying Evaluation Board: 

Nothing sneaks up on you with more stealth than the realization of what you are really up against when you find yourself calling an FEB into session...as its President. Most of the boards we chair are administrative in nature, with few surprises, fewer risks, and rarely a challenge to our authority. We fully understand the process at hand, and have a high comfort level concerning our ability to skillfully guide the proceedings to a successful conclusion. 

Flying Evaluation Boards are different. There is a lot at stake for both the unit and the respondent (In the FEB in which I served, the respondent and his lawyer were males, so I will use the masculine pronoun to keep the personal tone of my experience even though my thoughts have more general applicability). The unit (if the case involves an alleged lack of competence) is determined to divest itself of this “accident-waiting-to- happen” and will not yield an inch if Flight Safety is the issue. The Wing or Group Commander may even (improperly) have expressed a view on the desired outcome of the FEB. The respondent is equally determined in his effort to preserve a number of things: his honor; his flight pay, which can amount to a considerable sum over a working lifetime; his promotion potential (rated officers have more opportunities); and, perhaps most important, his Dream, upon which he has focused, and for which he has worked very hard for several years. 

Candidates standing before a promotion board represent themselves: if they fail, they will get another chance. Besides, they know it could be counter-productive in the long run to be seen as anything less than a team player. The FEB respondent, in contrast, is playing by another set of rules. His back is to the wall. He will do whatever he thinks is necessary to win. He will hire a lawyer. 

The lawyer will very likely be someone who specializes in government hearings, may well have been a crew member himself, and certainly has represented clients at similar boards. He will raise questions about the training and evaluation process that may be difficult to answer, and will put others on the defensive. But when the final verdict is reached, you will better understand just how necessary his questioning was to help ensure clarity and objectivity. 

You will serve unit interests and those of the respondent best if you think of this process you are about to begin as a search for truth rather than a contest of wills. You have no rational choice other than being dispassionate and open-minded, regardless of any personal bias you bring to the table, or any outside interest or pressures, or unlawful command influence in the background. Everyone in the room has arrived with their view of the desired outcome, but the professionals will set their biases aside and play their designated role for the duration of the proceedings. Most importantly, it’s a matter of survival for you, the President. I can still clearly remember days as a member of my high school debating team where I would work to get my adversary emotionally involved in the argument. If successful, I would be a sure winner. In an FEB (or any other board proceeding), you CANNOT become emotionally involved. You CANNOT lose your “cool.”  Not once. 

Your closest ally is not your OPS officer (who likely will have a position on the rated potential of the respondent), it’s your JAG (the board’s legal advisor). Choose carefully. Your professional life will depend every bit as much on his skill in the board room as his physical life depends on your skill at the aircraft controls. Resist the urge to be a Lone Ranger. Your instincts during the Board proceeding may be as faulty at times as your sense of balance while flying in instrument conditions. You trust your instruments, so trust your JAG. Ask him to walk you through the entire process well in advance of the event. The greater your knowledge, the higher your comfort level, and the better your performance. Do not assume that this will be easy. 

During the course of the proceeding, you may be personally challenged by an attorney as I was, you may get “hung up” on a point of law or interpretation of a regulation, and you will certainly be confronted by situations you did not expect and do not instinctively know how to handle. 

But all will be well if you never lose sight of the fact that YOU set the pace of this Board. If you are unsure of anything at any time, don’t try to “wing it.” Take your time, consult with your JAG, and call a recess if necessary. The more obvious it is that you are well aware of your limitations and able to compensate, the less likely it is the opposing attorney will try to take advantage of those limitations. 

Be prepared for the process to take more time than you assumed it would, and be ready to conduct the Board during other than normal duty hours. The Board I presided over ran from a Friday morning until 0200 Sunday morning. We agreed to this schedule because the attorneys for the respondent were from out of town, and could fit his case into their busy schedule in no other way. They were able to charge their young client a more favorable rate by working when their local courts were not in session. Had we not been willing to work long hours over the weekend, the respondent could not have afforded private legal counsel. A little compassion never hurts. 

When the arguments are over and all the evidence is in, you will be more sympathetic to juries who seem to take an unreasonably long time reaching their verdict. What seemed only a few days ago to be a simple open-and-shut case had become unexpectedly complex. After concluding the Board proceedings to begin our deliberations, we spent hours discussing the details, while trying our best to get the issue in clear focus and in perspective. The decision we reached is not important here. When we walked back into that Board room to face an exhausted and emotionally drained respondent, we were confident that our decision was fair, and was well-supported by all the evidence the experts could muster. 

The experience of presiding over a Board where so much is at stake for all concerned is one you will remember for years. If you have come well prepared, maintained an open mind, taken full advantage of your JAG’s guidance, paced yourself well, been flexible and understanding of the respondent’s problems, and demonstrated by your actions that your only mission is to arrive at a decision well supported by the facts and circumstances, you will walk away from the experience with a lasting sense of satisfaction. 

SERVING AS A COURT MEMBER 

Generally 

At some time in your military career you may be chosen to sit as a member of a court-martial (juror). This is a duty which you should not take lightly. 

When you are selected as a member of a court-martial you will be asked to complete a data sheet similar to the “Court Member Questionnaire” set forth below. This data sheet provides the counsel for both sides with information about a member’s personal background which enables them to determine whether there could possibly be a ground for challenge for cause against a member. It is not intended to pry into the personal life of a member for any ulterior purpose. The authority for obtaining this information is found in Rules for Court-Martial 912, MCM, 1984. 

A court-martial panel member may act as a fact-finder, sentencing authority or both. In a “not guilty” plea case, you will determine guilt or innocence and, if found guilty, an appropriate sentence. In a “guilty” plea case, you will only be required to determine an appropriate sentence for the offense(s) the accused was found guilty of by the Military Judge. 

You will be disqualified from a court-martial panel if you are the accuser, witness, counsel, reviewer, or the investigating officer on the case. 

Both Government and Defense counsel are entitled to ask you questions at trial to discover facts that could disqualify you as a court member.  Listen closely and carefully during the trial to testimony by the witnesses.  Read thoroughly the documents presented to you.  The judge is there to assist you. You are required to follow the judge’s instructions and directions. 

Next is a letter you may, in similar form and content, receive from the convening authority’s Staff Judge Advocate upon your selection as a court member. The letter outlines what some of your duties will be, why you were selected, and some the things you may expect from service as a court member. 

Enclosed with the letter will be the Convening Authority’s order appointing you to the court-martial and a Court Member Questionnaire. 

The Letter 

1. The Commander, _______________, has personally selected you to serve as a member of the (General) (Special) Court-Martial tentatively scheduled to convene at ____________ Air (National Guard)(Force) Base, on (date). Uniform will be Service Dress (Blouse with (short)(long) sleeve shirt and tie). 

2. Only personnel of the highest caliber are selected for duty as a court member. (Section) of the (State) Code of Military Justice requires the Convening Authority to choose as members of a court only those individuals who, in the Convening Authority’s opinion, are “best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament.” Duty as a court member is paramount; it is not an additional duty, and it takes precedence over virtually all activities, with the exception of mission-essential operational commitments that cannot be delegated to anyone else. 

3. Individuals selected as court members may only be excused from attending court when the Commander personally excuses that individual. Any requests for excusal should be based on good cause such as extraordinary military commitments or acute personal hardships, and should be forwarded to the Convening Authority through the Staff Judge Advocate. Members selected for court-martial duty should not depart the base on leave or TDY without coordination with the Staff Judge Advocate. 

4. One fact that bears stressing is that duty as a court member is always very tentative in nature. Even when you have been selected as a court member in a particular case, there is always the possibility that the accused will request a trial by military judge sitting alone. In such an event, selected members would not be required to attend the court. Since such a request must be approved by the military judge during preliminary trial proceedings, we cannot state for a fact whether the accused will be tried by judge alone or by court members, until the day of the trial. 

5. In order to minimize inconvenience to court members, we have the members on a 15-minute standby on the day of the trial so that they will not have to wait around while the attorneys go through their preliminary proceedings before the military judge. Thus, it is essential that you keep my paralegal informed of the telephone number where you can be reached on the day of the trial. 

6. I sometimes get requests from court members to brief them on their duties. Under the current Manual for Court-Martial, the duties of a court member are very similar to the duties of members of a jury in a civilian criminal trial. Basically, all that you need to do is to come into the court with an open mind and follow the instructions given you by the military judge. In this regard, it can be said that legally, the less a court member knows about a case before it is tried, the better. Accordingly, when a court member asks me if I can tell what the case the member is sitting on is about, the answer is no. 

7. Once you have been selected as a court member for a specific trial and have weathered any possible delays in the trial, challenges, etc., you can look forward to a unique and in-depth view of our military justice system. Duty as a court member is a serious matter and one which I think you will find to be a most interesting challenging assignment. If you have any questions not answered by this letter about your potential duties as a court member, I will be glad to answer them to the extent permitted by law. 

8. The data sheet that you fill out will be maintained on file in the Legal Office. This data sheet should include your projected leaves, TDYs, and the number of courts or discharge boards you served on previously. This information is of the utmost importance; please return it to the Legal Office as soon as possible. 

9. I appreciate your support in this matter, and look forward to having you serve as a member of the panel. 

______________________________________ 

Staff Judge Advocate 

2 Attachments 

1.  Special Order (omitted here) 

2.  Data Sheet (Questionnaire) 

Court Member Questionnaire 

The Manual for Courts-Martial requires that we provide the following information to the defense counsel. Would you please take a moment and provide us with the following biographical data and return it to the Legal Office within fifteen (15) work days. 

A. Name: ____________________________________________________ 

B. Sex: Male Female 

C. Race: _________________________. 

D. Marital Status: __________________. 

1. Spouse’s name: ______________________________. 

2. Dependents: NAME: _______________________, SEX: ________, AGE: ____ 

NAME: _______________________, SEX: ________, AGE: ____ 

NAME: _______________________, SEX: ________, AGE: ____ 

NAME: _______________________, SEX: ________, AGE: ____ 

E. Home of Record: CITY: ________________________, STATE: ______________ 

F. Education & Schooling (college): 

1. NAME OF SCHOOL _____________________, YR GRAD ________, DEGREE _______ 

2. NAME OF SCHOOL _____________________, YR GRAD ________, DEGREE _______ 

G. Past Five Duty Assignments: 

DUTY TITLE BASE STATE/COUNTY YEARS 

1. ________________, _______________, ______________, ___-___ 

2. ________________, _______________, ______________, ___-___ 

3. ________________, _______________, ______________, ___-___ 

4. ________________, _______________, ______________, ___-___ 

5. ________________, _______________, ______________, ___-___ 

H. Any Past Discharges From the Service: 

1. BRANCH OF SERVICE ____________________, TYPE ___________, YEAR _____ 

2. BRANCH OF SERVICE ____________________, TYPE ___________, YEAR _____ 

I. Number of Courts Served on Previously: ________________________ 

J. Number of Boards Served on Previously: ________________________ 

KWIK-NOTE: ANG members should gain an insight to their upcoming service on Boards and Courts-Martial. 

PRIVATE
RELATED TOPICS:

SECTION

Boards - Investigative

16-4

Command Influence

2-2

Courts-Martial

8-15

Evidence - Differing Standards and Burdens of Proof
8-4

Flying Evaluation Boards

13-6

Officership

1-24

Worldwide Duty Medical Evaluations
19-11 

Air National Guard Commander’s Legal Deskbook


