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Remission and Waiver of Indebtedness
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AUTHORITY: DFAS-DEM 7073-1 Chapter 73; DFAS-DEM 7073-2, Chapter 6; DoD 7000.14-R, DoD Financial Management Regulation, Vol. 4 and 5. 

INTRODUCTION 

There are many instances in which an airman or officer may become indebted to the Air Force, due to overpayments from the Air Force or other indebtedness determinations. Collection by the withholding of the member’s later earnings can create a real hardship. 

There are certain statutory provisions which authorize the Air Force, in limited circumstances, effectively to overlook this indebtedness. 

REMISSION OF INDEBTEDNESS 

When the Secretary of the Air Force (SAF) considers it in the best interest of the United States, the SAF may cancel any part of an enlisted member’s indebtedness before or at the time of that member’s honorable discharge. See 10 U.S.C. 9837. 

Criteria for Remission

Each remission request is considered on its own merits, under certain basic criteria established by the SAF. Application of the following criteria is flexible and not necessarily limited to evidence that would be admissible in court: 

1. Has the member acted in good faith? 

2. Did the member derive any direct benefit and to what extent? 

3. Did the debt occur through any fault of the member? 

4. Are there hardship or compassionate aspects of the case? 

5. What are the member’s grade, primary Air Force specialty code (AFSC), and number of years of service? 

6. What is the Air Force’s investment in the member, and is it desirable to retain the member in the service? 

Detailed procedures for processing cases involving requests for remission are contained in DFAS-DEM 7073-1, Chapter 73.

The legal effect of SAF REMISSION action is to CANCEL, in whole or in part, the AMOUNT OWED. 

WAIVER OF CLAIMS FOR ERRONEOUS PAYMENTS OF PAY AND ALLOWANCES 

In an effort to aid persons who had received erroneous payments in good faith and to reduce the number of requests for private acts of Congress seeking waiver of collection action for those payments, various waiver statutes were enacted by Congress. The SAF may waive, in whole or in part, a claim of the United States in an amount aggregating not more than $1,500.00, without regard to any repayments that have been made. The SAF may deny an application for waiver of a claim in any amount. In such cases, however, if the claim is more than $1,500.00, the employee or member must be advised of the right to appeal the denial to the Comptroller General. 

Conditions for Waiver

In order for a claim arising from an erroneous payment to be waived, the following conditions must be met: 

1. The waiver application must have been received by the General Accounting Office (GAO) or the Air Force within three years following the date on which the erroneous payment was discovered. It is the date of discovery of the error, not the actual date of the erroneous payment or the date the applicant is notified of the error, that is controlling. The date of discovery is that date when it is first determined by an appropriate official that an erroneous payment has been made; 

2. Collection action on the claim must be against equity and good conscience and not in the best interest of the United States; and 

3. There must be no indication of fraud, misrepresentation, fault, or lack of good faith on the part of the applicant. 

Detailed procedures for processing requests for waiver are contained in DFAS-DEM 7073-1, Chapter 73.

The Comptroller General may waive a claim of the United States arising out of an erroneous payment to a member in any amount, if the required criteria are met. 

The legal effect of SAF WAIVER is that the government effectively SURRENDERS ITS RIGHT TO RECOVER the indebtedness. 

REMISSION AND WAIVER COMPARED 

The statutes authorize waiver (5 U.S.C. 5584, 10 U.S.C. 2774 , 32 U.S.C. 716) and remission (10 U.S.C. 9837) which are both intended to be relief measures. However, there are a number of differences in the scope and application of the two remedies: 

1. Remission is available for the relief of any outstanding indebtedness, regardless of how it arose. The waiver remedy applies only to erroneous payments of pay and allowances; 

2. Remission is available only to enlisted members on active duty. However, officers and enlisted members of the ANG who are held liable for loss, damage, or destroyed government property (for example, as a result of a Report of Survey), may apply for remission or cancellation of such liability. See 32 U.S.C. 710(c). Waiver applies to all active and retired members of the uniformed services and National Guard and to civilian employees; 

3. Remission applies only to uncollected portions of the debt. Waiver applies to the full amount of the original erroneous payment, regardless of whether any amounts had been collected; 

4. With regard to remissions, the SAF may consider any financial hardship from the collection action as well as other factors personal to the enlisted member. Waiver determinations are based solely on the facts and circumstances giving rise to the erroneous payment, including the applicant’s knowledge or fault, if any, in the matter. The applicant’s personal and financial condition ordinarily has no bearing on the decision to grant or deny waiver; 

5. Remission ordinarily suspends the collection of an indebtedness unless the unit Commander or the Accounting and Finance Officer directs the monthly withholding of a portion of the member’s pay. On the other hand, a collection action is continued while a waiver request is being processed, unless the criteria for suspension of collection action are met. The determination for suspension of collection action while a waiver request is being reviewed is made on a case-by-case basis, with consideration given to whether: 

a. There is a reasonable possibility that waiver will be granted; 

b. There is a reasonable assurance that the erroneous payment can be recovered if waiver is not granted; or 

c. The collection of the debt will cause undue hardship. 

In the event of any question, you should consult with the servicing Judge Advocate. 

KWIK-NOTE: Requests for remissions and waivers of indebtedness should be assisted in by the Judge Advocate and included as part of the Legal Assistance Program. 
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