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AUTHORITY: 10 U.S.C. 801, et seq. (Uniform Code of Military Justice); 10 U.S.C. 2683; 40 U.S.C. 255; applicable state law and regulations; TJAG Policy Letter 21, Annexation of Air Force Installations (4 Feb 98)(for reference only).

INTRODUCTION
There are two major concepts that determine, in large part, the scope and extent of a Commander’s authority: the status of the member over whom the Commander will exercise that authority, and the jurisdiction where that authority will be exercised. The former is addressed in the topic in this deskbook entitled “STATUS OF NATIONAL GUARD MEMBERS.” Jurisdiction is addressed here.

Generically, “jurisdiction” means the power or authority to act. To understand the control of a Commander over the installation, it is necessary to understand the basic concepts of title and jurisdiction.

TITLE
The State usually owns the land on which the ANG and active duty installations sit. Some installations sit on leased land. Base Civil Engineers maintain the leases and deeds to Air National Guard and active duty installations. If there is a question about title to your installation, consult your base civil engineers if you are on an ANG installation. If you are on an active duty installation, consult the active duty base civil engineers. ALWAYS CONSULT YOUR WING SJA IF YOU HAVE ANY QUESTIONS ON TITLE.

JURISDICTION
Jurisdiction is a question separate from that of title. Jurisdiction includes the right to legislate and to enforce laws on the installation. Thus, jurisdiction is sometimes called legislative jurisdiction. Title to the land does not necessarily include legislative jurisdiction over it. We will refer to legislative jurisdiction in this topic simply as jurisdiction.

As will be discussed in this topic, there are different kinds of jurisdiction. The differences define the scope and extent of the authority of the holder of the particular kind of jurisdiction. However, jurisdiction defines the outer reaches of a Commander’s authority. The extent of that authority, although permitted by principles of jurisdiction, may be further limited by instruction or policy.

Commanders and other key staff officers should possess a map of all areas on their bases, color-coded for any different kinds of jurisdiction that exist on various portions of the base.

Because the concept of jurisdiction is the starting point for all exercises of a Commander’s authority, it has been set forth in some detail here as a source of reference. The Related Topics listed below contain subjects in which the concept of jurisdiction will determine, or at least be a factor in determining the scope and extent of a Commander’s authority to act.

THE MEANING OF “JURISDICTION”
The term “jurisdiction” (or as more properly stated above, “legislative jurisdiction”), when used in connection with land areas, means the authority to enact general municipal laws for that area. “General municipal laws” govern the common things in life ‑ wills, divorce, ordinary business transactions, traffic accidents, public health, and so on. The power to pass such laws is generally reserved to the States.

The federal government can pass and enforce laws applicable to the entire country, including federal reservations, but only to the extent the Constitution authorizes Congress to do so. The above common matters are not within Congress’ power. Congress, however, can exercise such general powers for specific land areas over which the United States has “federal jurisdiction” (exclusive, concurrent, or partial, as defined below). The U.S. does not exercise “federal jurisdiction” over most Government‑owned property.

TYPES OF JURISDICTION
If the federal government has title to the land, it will have one of the four types of federal jurisdiction listed below.

Exclusive Jurisdiction

With exclusive jurisdiction, the U.S. possesses all of the legislative authority of the State over the installation, and the State has not reserved the right to exercise any of that authority concurrently with the U.S. Even where there is exclusive federal jurisdiction, the State usually reserves the right to serve civil and criminal process in the area for acts which occur outside the area. But if the State forgets to reserve such right, it may have been waived. Only Congress has authority to enact laws for, and the U.S. is solely responsible for, law enforcement on installations where there is exclusive jurisdiction.

NET RESULT: ONLY THE U.S. HAS JURISDICTION, AND THE U.S. HAS ALL OF IT.

Concurrent Jurisdiction
Under concurrent or joint jurisdiction, the U.S. possesses all of the authority of the State, and the State has also reserved to itself the right to exercise, concurrently with the U.S., all of the same authority.  This means both governments have total legislative authority over the same area, but in cases of conflict, the federal government wins because of the Supremacy Clause of the U.S. Constitution. In concurrent jurisdiction, the State acquires no power over federal activities. The Supremacy Clause immunizes these activities from State regulations regardless of the jurisdictional status of the land on which the activity is carried out.

NET RESULT: BOTH THE U.S. AND THE STATE HAVE ALL THE JURISDICTION.

Partial Jurisdiction

Where there is partial jurisdiction, the U.S. possesses some of the State’s authority but the State has reserved the right to exercise other authority, most commonly, the right to tax private property. For those powers not specifically reserved by the State, this is just like exclusive federal legislative jurisdiction. In other words, both the federal and state government have some legislative power, yet neither has total legislative power. It is like cutting a pie. Each government exercises some authority over some parts of the pie. In cases of conflict, the federal government wins by virtue of the Supremacy Clause. The allocation of powers is based on the State statute granting partial jurisdiction. Congress can return powers to the State (retrocede), but cannot add to them.

NET RESULT: BOTH THE U.S. AND THE STATE HAVE SOME SEPARATE JURISDICTION.

Proprietary Jurisdiction

Proprietary jurisdiction is that jurisdiction exercised by any owner of property ‑ the right to grant or deny entrance to the property, etc. It carries with it virtually no legislative authority. The federal government maintains supremacy and immunity for inherently governmental functions on the property. The only federal laws which apply are those which do not rely upon federal jurisdiction over the area, and include specific statutory federal crimes such as bank robbery, espionage, sabotage, and counterfeiting.

The U.S. has acquired ownership of an area, but has not obtained any measure of the State’s legislative authority. Only the State has the power to enact general municipal laws over the area. The State may not regulate the federal government because of the Supremacy Clause of the U.S. Constitution, nor tax federal property.

NET RESULT: THE HOLDER OF PROPRIETARY JURISDICTION (U.S. OR THE STATE) ONLY CONTROLS ACCESS TO THE PROPERTY.

INSTALLATION COMMANDER’S JURISDICTION

Different portions of the same installation within the same State may have different jurisdictional statuses, due largely to different State statutes at the time of acquisition of those portions.

Note, however, in proprietary jurisdiction situations as well as the other forms of jurisdiction above, the military Commander retains full authority to maintain physical security and prevent breaches of the peace on the base; to apprehend and temporarily detain civilian violators of either Federal, State or local law on the base and turn them over to the appropriate Federal or State authorities; and to have matters covered by federal law litigated in the federal court system. DO NOT ASSUME THAT YOU ARE THE INSTALLATION COMMANDER, PARTICULARLY IF YOU ARE  LOCATED AT AN ACTIVE DUTY BASE OR A JOINT RESERVE BASE. IF YOU ARE IN DOUBT ABOUT WHO CONTROLS YOUR BASE, ASK YOUR WING SJA.

HOW JURISDICTION IS ACQUIRED AND RETURNED ‑ SOURCES OF JURISDICTION

The U.S. has or does not have jurisdiction by either: 

1. 
Having kept it even when it gave the land to the State;

2. 
Buying the land back from the State;

3. 
The State giving the jurisdiction to the U.S.; or

4. 
Giving the jurisdiction back to the State.

The federal government may have retained jurisdiction over the land at the time of the original land grant to the State. This is very rare. Jurisdiction may be acquired by “purchase with the consent of the State” (Constitution, Article I, Section 8, Clause 17) or cession by the State. “Consent” is usually the result of a general State law agreeing to all purchases. If the State does not “consent,” the U.S. can still buy the land, but the U.S. will not have exclusive jurisdiction. Usually the federal government gains jurisdiction over the installation by cession from the State. The cession of jurisdiction may occur at the time of transfer of title from the State, or it may occur separately at a later time. Cession of jurisdiction is accomplished through a deed to land. The State may opt to retain jurisdiction when it transfers title to the land. The federal government does not force a state to cede jurisdiction. 

40 U.S.C. 255 provides that the head of the department having control over federal land must expressly accept jurisdiction. By arrangement with the DoJ, the U.S. Attorney for the area must also be consulted prior to accepting jurisdiction. The U.S. Attorney may need additional staffing to handle the criminal docket transferred from the State.

Legislative jurisdiction may be relinquished (retroceded) by: 

1. 
The federal government (but only with the consent of Congress) through cession to the State;

2. 
An unrestricted transfer of land to private hands; or

3. 
Reversion of jurisdiction under state law.

10 U.S.C. 2683 provides for retrocession of jurisdiction by military departments. Some State consent or cession laws provide that Federal jurisdiction continues only so long as the property is used for specified purposes, and cessation of the conditions results in reversion of jurisdiction to the State. A grant of minor interests in land to private hands does not result in loss of Federal jurisdiction.

The need for acceptance of retrocession by the State is unclear. Federal law (10 U.S.C. 2683) does not require State acceptance, but section 2683 defers to state procedures, which might.

PRACTICAL EFFECT

Exclusive jurisdiction is rarely beneficial. The lack of State jurisdiction means that any criminal prosecutions, even misdemeanors, must be prosecuted by the federal government, or not at all.  Crimes that violate state, but not a specific federal law, must be prosecuted through the federal assimilative crimes act.  Exclusive jurisdiction or lack of it does not affect the military mission. For example, many ACC bases have never been under exclusive jurisdiction. 

Concurrent jurisdiction creates a “primary jurisdiction” problem in criminal matters: which of two equals shall prosecute a criminal case? This question is usually resolved by custom and occasional bargaining over an individual case.  Although prosecution by both sovereigns would not violate the double jeopardy provision of the Constitution, one sovereign will ordinarily defer to a prosecution by the other.

Partial jurisdiction just costs money‑‑taxes are paid by contractors and passed on to the Air Force hidden in contract prices. Congress has consented in the Buck Act to imposition of income, sales and gasoline taxes on areas of exclusive, concurrent, or partial jurisdiction, so only property taxes are involved.

DoD/AF POLICY

In 1956, an Attorney General’s Commission recommended that exclusive and concurrent jurisdiction should no longer be acquired, and unneeded jurisdiction should be retroceded. The report was approved and Federal administrators of real property were directed by President Eisenhower to follow it as a guide. The policy also provides that the head of a military department may still acquire exclusive jurisdiction under exceptional circumstances. In 1971, the Public Land Law Review Commission, a Congressional‑Executive Branch body, came to the same conclusion. DoD has followed this policy since 1956, based on the Presidential endorsement. Federal law (40 U.S.C. 255) authorizes acceptance of exclusive jurisdiction but does not require it. Prior to 1940, it was required.

Since 1956 the Air Force has acquired exclusive jurisdiction in only a few instances due to “exceptional circumstances.”

RELATIONSHIP BETWEEN MILITARY CRIMINAL JURISDICTION AND CIVILIAN LAW

Some individuals have the impression that the military is totally separate and apart from the civilian community, and that the military is governed by laws and rules made by and for the military. This, of course, is not true. Although there is a substantial difference between military and civilian life, we are all a part of the same American community. An inter‑relationship between the civilian and military communities exists in many areas, including the area of law enforcement. The purpose of this section is to point out the origin of military law and its operation in conjunction with civilian law.

The primary source documents for military law on active duty are the Uniform Code of Military Justice (UCMJ) and the Manual for Courts‑Martial (MCM). For the ANG, the primary source document is the state Code of Military Justice, if you have one.

The UCMJ is a law passed by the Congress of the United States. The MCM is an executive order promulgated by the President of the United States and contains the specific procedures to be followed in operating under the UCMJ. A State Code of Military Justice is a law passed by the State legislature of the state where the base is located.

The military has UCMJ court-martial jurisdiction over off‑base offenses committed by Title 10 active duty military members. Whether the Guard has jurisdiction to court-martial an ANG member for an off-base offense depends upon the particular provisions of the state code and the status of the member at the time of the offense.

ANG members in Title 32 status are not subject to the UCMJ even if they are on an active duty base.
All ANG members are still subject to civilian criminal laws while in the military. Some offenses are violations of both civil and military laws and both civil and military authorities have concurrent jurisdiction. However, for some uniquely military offenses such as AWOL, only the military has jurisdiction. If one act violates both a civilian and a military law, as a matter of law, it is possible that an ANG member might be tried by both military and civilian authorities for the same offense. However, Air Force and ANG policy precludes prosecution by court‑martial by the military for an offense disposed of in civilian courts, regardless of the outcome in civilian court.

However, if an ANG member is convicted of an offense, particularly a felony offense, by civilian authorities, the ANG Commander should impose some form of quality force management action, i.e., the administrative discharge of the member. SHOULD YOU BECOME AWARE THAT A MEMBER OF YOUR WING/SQUADRON/UNIT HAS BEEN ARRESTED/INDICTED OR OTHERWISE INVOLVED WITH THE CIVILIAN CRIMINAL JUSTICE SYSTEM, REGARDLESS OF THEIR STATUS AS A TRADITIONAL, AGR OR AIR GUARD TECHNICIAN, YOU SHOULD IMMEDIATELY CONTACT YOUR WING SJA. YOU DO NOT WANT TO BE EMBARRASSED TO DISCOVER A CONVICTED FELON, WHO IS INCARCERATED, ON YOUR ROLLS AS A MEMBER.

CONCLUSION
As you have seen, the concept of jurisdiction affects the ability to enact laws, regulate conduct, prosecute crimes, and control activities. 

It affects people and places. It resolves the conflict between two sovereigns ‑ the federal and state government ‑ as to which has the power to pass and enforce laws affecting those people and those places.

Once Commanders know which sovereign’s law governs and the status of their members in a particular situation, they will know the scope and extent of their authority over the people and places under their command. 

KWIK‑NOTE: Jurisdiction defines the Commander’s authority.
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