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AUTHORITY: Article 37, Uniform Code of Military Justice, 10 U.S.C. 837; applicable state law and regulations.

DEFINITION

Unlawful command influence exists when Commanders impose their judgment as to the outcome or disposition of a case upon their subordinates who have the responsibility to exercise their own independent judgment in the capacities in which they are involved in the case.

UNLAWFUL COMMAND INFLUENCE PROHIBITED

Military Justice Actions

Improper command influence over military justice proceedings is prohibited by law. The exercise of improper command influence will result in the reversal of a conviction or the overturning of a sentence. In addition, the exercise of such influence is itself a crime under the federal Uniform Code of Military Justice and many state Codes of Military Justice.

Specific Prohibitions

The law contains four specific prohibitions against command influence in military justice actions:

1. 
Commanders and convening authorities may not censure, reprimand or admonish any member of a military court‑martial, military judge or military counsel with respect to the findings or sentence rendered by a court‑martial;

2. 
No Guard member may attempt to coerce or influence the actions of any military court‑martial or convening, reviewing or approval authority with respect to their judicial acts;

3. 
In preparing performance and efficiency reports and promotion recommendations and actions, Commanders and supervisors are not allowed to consider or evaluate a member's performance as a member of a court‑martial; and

4. 
In preparing performance and efficiency reports and promotion recommendations or actions, military raters may not give less favorable evaluations because of the zeal with which a lawyer represents any accused.

Examples of Prohibited Acts of Command Influence
These specific protections have been interpreted by the appeals courts over the years to prohibit a wide variety of command actions that might influence military courts‑martial. Some examples of prohibited command actions include:

1.
Briefing court members or prospective court members prior to a trial concerning the review of courts‑ martial and proper disposition of persons convicted of crimes;

2. 
A statement to court members that charges are sent to trial only after extensive investigation and the existence of a reasonable certainty that an accused had committed the crime;

3. 
Describing certain offenses to court members as reprehensible;

4. 
Reading a secretarial policy statement to court members on disposition of certain offenses;

5. 
Talking in a joking manner to court members over a drink at a bar and saying that the Commander did not care how long the trial lasted as long as the accused was convicted;

6. 
Creating an appearance of command influence by command actions concerning outcomes of trials; and

7. 
Suggesting that subordinate Commanders and NCOs should not testify in favor of retaining someone convicted in drug offenses.

Consequences of Unlawful Command Influence
The consequences of unlawful command influence can be devastating. In 1982 and 1983, the Commander and a brigade command sergeant major in the 3rd Armored Division gave briefings and distributed letters on the subject of testimony in favor of persons accused at courts‑martial. It was stated in these letters that it was inconsistent to recommend a person be tried by a court authorized to impose a punitive discharge and then appear as a character witness at trial and recommend retention. These command actions resulted in the review of hundreds of court‑martial cases and some reversals and overturning of sentences. Those involved in these episodes, as well as their Staff Judge Advocates, all suffered adverse career consequences.

Also, the Commander may be personally liable for any adverse effects suffered by members who are victims of the Commander's unlawful command influence. There will be no government representation or indemnification from money damages for the Commander in such cases.

Delicate Balance
There is a delicate balance in the military justice system. Commanders have a strong interest in seeing wrongdoers punished. At the same time, they exercise a quasi‑judicial rule that requires them to maintain neutrality. Command influence strikes at the heart of the perception of fairness in the military justice system. Courts‑martial, military judges and military counsel must be free to do justice as the facts and the law require without fear of command reprisals. Witnesses must be free to testify on behalf of accused members without fear of putting their military careers in jeopardy.

ADVERSE ADMINISTRATIVE ACTIONS

Although nearly all the precedents with regard to command influence are cases arising in court‑martial situations, the same principles of fairness apply to administrative discharge board and demotion board situations. Commanders and convening authorities should take care not to discuss the particulars of pending cases with potential board members. They should make sure that the military lawyers and witnesses who participate do so in an atmosphere free of any disincentives to actions favorable to the respondent.

Everyone would agree that it would be improper for a Commander to approach a board member in a particular case and tell the member about the facts of the case or the Commander's hopes that the respondent will be discharged or demoted, or that a recommendation favorable to the respondent will ensue. The harder cases arise when Commanders wish to make general policy pronouncements about certain areas. For example, the National Guard Bureau has written several policy letters stating that "drug abuse is incompatible with military service in the National Guard." Circulating this policy to subordinates outside the context of a particular board or pending case will probably create no legal problems. But taking the same action on the eve of, or at any time before a pending contested board hearing (even as a "reminder" of existing policy) when board members and potential witnesses may be influenced by it will probably cause legal problems.

CONCLUSION

Commanders must ensure fairness in all administrative and disciplinary proceedings. The key to avoiding unlawful command influence is to be sensitive to these issues and to regularly consult with your Judge Advocate before issuing policy statements or taking other actions that might relate to pending or potential legal proceedings.

KWIK‑NOTE: AVOID UNLAWFUL COMMAND INFLUENCE. 
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