Chapter 2, Authority of Commander

2 - 6 Problem Solving - ANG and USAF Commanders - Similar and Different Approaches

Page 1


Problem Solving - ANG and USAF Commanders - Similar and Different Approaches


Updated by Col. Miriam O. Victorian, June 2001

AUTHORITY: 
All federal and state authorities governing both components’ Commanders; applicable state law and instructions governing ANG Commanders.

INTRODUCTION

Conceptually, in the approach to and the resolution of problems that arise in a non‑mobilized status, Air National Guard Commanders should understand that while there are many similarities between themselves and USAF Commanders, there are also many differences. The differences stem inherently from the state and federal responsibilities of the ANG which require adherence to the laws of and control by two sovereigns. As a result, there are Air Force instructions that are not applicable to the Air National Guard, Air National Guard instructions that are not applicable to the Air Force, and state laws that are only applicable to the Air National Guard of that state. It is this basic difference that ANG Commanders need to keep in mind at all times as they lead and manage their people to accomplish their missions and responsibilities.

SIMILARITIES
U.S. CONSTITUTION, FEDERAL STATUTES, INSTRUCTIONS, DoD DIRECTIVES AND SECRETARY OF THE AIR FORCE APPLICABLE DIRECTIVES, INSTRUCTIONS AND POLICIES
ANG Commanders and USAF Commanders are both governed by and subject to the legal authorities listed immediately above as these authorities impact the federal mission of both components. 

APPLICABLE AIR FORCE INSTRUCTIONS, MAJCOM SUPPLEMENTS AND MAJCOM INSTRUCTIONS
Those Air Force instructions and MAJCOM publications that are applicable to the Guard govern both ANG and USAF Commanders, as these authorities also impact the federal mission of both components. 

INHERENT AUTHORITY OF COMMAND

By nature of the position and the military structure, ANG and USAF Commanders have authority to govern the members under their command, limited only by applicable federal or state law. Generally, ANG and USAF Base Commanders have ultimate authority over all activities on their bases subject to applicable federal and state law, although for ANG Commanders the source of much of that authority is state law.

DIFFERENCES
STATE CONSTITUTIONS, STATUTES, AND STATE COURT DECISIONS

USAF Commanders are subject to federal law, and often are not subject to state law, while ANG Commanders are subject to both federal and state law, and often must obey state law instead of federal law. This is partly due to the differences between Title 10 and Title 32 status, and whether a base is on exclusive federal land or state land. A review of the Table of Contents in this Deskbook will indicate the many topics which are also governed by or subject to state law. One example is that while the UCMJ governs military criminal conduct in the Title 10 Air Force, state law ‑ military and civilian ‑ and not the UCMJ governs the Title 32 Air National Guard. Another example involves Clubs ‑ NCO and Officers. While federal instructions govern the operation of these clubs in the Air Force, and no liquor license from the state in which they are located need be obtained, ANG Clubs not only must comply with applicable federal regulations and instructions governing their operation, but also must comply with state law requirements for obtaining liquor licenses and other aspects of their operations.

If the ANG is mobilized in the active service of the state, it often is governed solely by state law.

AIR NATIONAL GUARD INSTRUCTIONS AND PUBLICATIONS

While USAF Commanders are not subject to these authorities, ANG Commanders are. These authorities are tailored to the peculiar aspects of state control of the Guard in peacetime. 

EXCEPTIONS
When the ANG is mobilized and in a Title 10 status, for the most part, all Air Force instructions are applicable to the Guard. Likewise, when ANG members deploy OCONUS or otherwise perform duty in Title 10 status, they are subject to all Air Force instructions. However, in these situations, and depending on a state’s military law, ANG members may also be subject to state law to the extent it is not inconsistent with the federal law. 

COMMANDER’S APPROACH TO PROBLEMS
When you, as an ANG Commander, are confronted with a problem, ask yourself the following questions:

1. 
Does federal law (including the AFIs, ANGIs) directly and exclusively govern this area?

a. 
If so, get the law (or instruction) and proceed under that law (and as with all steps in this approach, with the advice of your Judge Advocate).

2. 
If not, do both federal laws (including AFIs, ANGIs) and state laws directly govern aspects of this area?


a. 
If so, get both laws and proceed under those laws.

3. 
If federal law (including AFIs, ANGIs, ) does not govern this area at all, does the state law directly govern it?



a. 
If so, get the state law and proceed under that law.

4. 
If not, proceed as indicated below.

To summarize, ask is it federal law only, both federal and state law, or state law only.

When a particular problem you have is not covered directly by a specific federal law, an applicable Air Force instruction, an existing Air National Guard instruction, or a specific state law, here are the questions you should ask yourself:

1. 
What do I want to do to solve or deal with the problem?

2. 
Even though there is no federal or state law directly governing the subject, are there federal laws (including AFIs, ANGIs) and/or state laws that authorize me to do what I want to do?


a. 
If so, get them, and proceed as they permit.

3. 
If no laws (including AFIs, ANGIs) exist to permit me to do what I want to do, are there laws applicable to this situation, that permit another solution?


a. 
If so, get them, and consider whether that authorized solution is acceptable to you.

4. 
If no law exists which permits me to do what I want to do, or permits any other solution to the problem that is acceptable to me, is there anything that authorizes me to act pursuant to my inherent authority as the Commander?


a. 
If so, act under your inherent command authority.

5. 
If nothing authorizes you to exercise your inherent authority or you are prohibited from acting, you probably cannot and should not act, since such action will be without authority, or may be illegal, and either may subject you to disciplinary or adverse administrative action, and/or personal liability for money damages.

While you may not always be able to do what you want to do to solve or deal with a problem that confronts you, with all the existing legal authorities and remedies at your disposal, and with the advice of your Judge Advocate, you should rarely confront a problem which is not capable of being resolved or dealt with satisfactorily.

BOTTOM LINE
Because the decisions you make now often have legal ramifications which may later limit your adverse action options or flexibility, here is a suggestion which will help you RECOGNIZE when to seek the advice of your SJA before implementing that decision:

Before you act (whether it be to command direct a urinalysis test, send a letter, etc.) ask yourself the following question: COULD WHAT I DO OR DECIDE LEAD TO ADVERSE ACTION AGAINST THE MEMBER OR TO LIABILITY AGAINST MYSELF? If the answer is yes, DO NOTHING AND MAKE NO DECISION UNTIL YOU HAVE CONSULTED YOUR SJA. The fact that your SJA is a traditional/part time guardsman makes NO DIFFERENCE. ALL WING SJAs ARE TRADITIONAL GUARDSMEN. THEY SHOULD BE CONSULTED EVEN IF YOU MUST DO SO BETWEEN DRILL PERIODS.

CONCLUSION

Using the approach suggested in this topic should enable you to more effectively deal with the problems with which you are confronted as a Commander. 

KWIK‑NOTE: Know what you can and cannot do to solve your problems.
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