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Barment


Updated by Captain Scott D. MacArthur, May 2001 

AUTHORITY: 18 U.S.C. 1382, Entering Military, Naval, or Coast Guard Property; AFI 31-101, Air Force Installation Security Program (1 Jun 00); DoDD 3025.12, Military Assistance for Civil Disturbances (4 Feb 94); United States v. Albertini, 472 U.S. 675 (1985); Greer v. Spock, 424 U.S. 828 (1976); Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961); OpJAGAF 1998/69, Commander’s Power to Delegate Debarment Authority (29 Jun 98); OpJAGAF 1997/25, Barment (14 Feb 97); OpJAGAF 1984/60, Authority of Base Commander in Air Reserve Technician Status (6 Nov 84); OpJAGAF 1982-60, Barment/Installations/Command (22 Dec 82); applicable state law. 

INTRODUCTION

Installation Commanders are responsible for protecting personnel and property under their jurisdiction, and for maintaining order on the installation to ensure the uninterrupted and successful accomplishment of the military mission.  Pursuant to AFI 31-101, DoDD 3025.12, and applicable state law making the Installation Commander in charge and control of all activities on the installation, each Installation Commander is authorized to grant or deny access to the installation, and to remove or exclude persons whose presence is unauthorized. This denial of access, removal or exclusion is called "barment." 

In addition to any authority granted to the Installation Commander under state law, ANG Commanders may also have authority under federal law to issue a barment order. ANG installations throughout the United States each have, as part of their underlying real property chain of title, at least a leasehold interest in favor of the federal government as lessee. (There may then be a subsequent license back to the state Adjutant General to operate the ANG of the state there). This leasehold interest is probably sufficient to bring the installation within the federal debarment authority statute, 18 U.S.C. 1382, and make it applicable as it is to Air Force bases. However, no court has yet decided this issue with respect to an ANG installation. Consequently, a barment order pertaining to an ANG installation may or may not be enforceable pursuant to the criminal provisions of 18 U.S.C. 1382.  See OpJAGAF 1997/25 (a leasehold interest by the United States is a property interest sufficient to allow prosecution under the statute; optimal situation would combine a “clear exclusive right of possession and a strong exercise of that right.”).  Note that under 18 U.S.C. 1382, authority to bar an individual rests with the Installation Commander and may not be delegated.  The Installation Commander may be in technician status.

CONSTITUTIONAL CONSIDERATIONS 

Installation Commanders may reasonably act within their discretion and summarily bar anyone from a military installation by the simple issuance of a BAR LETTER stating a sound reason for their action. The action must be consistent and evenhanded and the Commander must remain neutral. A bar letter is effective upon delivery. This action provides sufficient constitutional due process, which requires providing notice to the barred individual before action may be taken against him or her for failure to adhere to the terms of the barment.  The barred person does not have a right to be heard before the barment is effective. 

However, the barment action may not be arbitrary, capricious, or discriminatory against a constitutionally protected status (race, religious, sex, age, etc.). Also, at times, the Commander's authority to bar individuals from an installation becomes entangled in issues concerning constitutionally protected freedom of speech. Commanders cannot bar individuals from an installation for properly exercising the right of freedom of speech (for the Commander's limited authority to control the exercise of free speech on base, see Brown v. Glines, 444 U.S. 348 (1980), AFI 51-903, Dissident and Protest Activities (1 Feb 98) and AFI 31-101). 

JUDICIAL REVIEW OF DEBARMENTS 

Because of the Commander's summary power to debar and the issues of arbitrariness, capriciousness, discrimination and free speech, the decision to remove or exclude a person from the installation is subject to judicial review. The facts of each debarment are examined on a case-by-case basis. 

CONSEQUENCES OF WRONGFUL BARMENT 

A general policy to exclude a certain group or classification of individuals is probably arbitrary and capricious. Improper or illegal barment may subject the Commander to personal civil liability in a lawsuit alleging a constitutional tort based on an alleged violation of the barred person's constitutional right to free speech. The best defense to such a lawsuit is a properly articulated reason for the barment to show that it was not arbitrary, capricious or discriminatory. 

WHO MAY BE BARRED? 

Employees

Civilian employees of the ANG generally should not be barred until they have been removed from service. Otherwise, you may have to continue to pay their salary while they sit at home. Check with your Human Resources Office and read the local collective bargaining agreement for due process requirements. 

Salespeople 

Salespeople may be barred for misconduct but barment is limited to a maximum of one year. The Commander may bar an agent or the entire firm. 

Soon-to-be “Former” Military Members 

Unit members who are involuntarily separated may be barred for just cause upon their separation. Drug use, transfer or possession would probably constitute just cause to bar a member contemporaneous with administrative separation. In contrast, discharge for exceeding weight standards would probably not constitute just cause for barment.  Military members may be barred prior to separation if they pose a threat to government personnel or property.  You should closely coordinate any such proposed barment with your Staff Judge Advocate. 

HOW TO BAR - PROCEDURES 

The following procedures should be adhered to:

1. The period of barment must be reasonable, and definite; 

2. Issue the barment in writing; 

3. After your input, have your Judge Advocate prepare the barment letter for your signature; 

4. Delivery it personally, if possible, and obtain a signed and dated acknowledgment of receipt from the barred person; 

5. If personal delivery is not possible, send it by certified or registered mail, return receipt requested. Maintain the green return receipt card or other evidence of certified or registered mailing. If the letter is "unclaimed" or returned to you for some other reason, retain the return envelope in its "unopened" condition.  Then, send a copy of the letter by regular mail; 

6. Upon personal delivery or mailing of the barment letter, complete an affidavit or certificate of delivery or mailing. Sample form for these are provided in the topic in this Deskbook entitled "MAILING OR DELIVERY - AFFIDAVITS AND CERTIFICATES OF SERVICE." While you may not need these if you have obtained a signed acknowledgment of receipt upon personal delivery, preparation of the affidavit or certificate by one of your members is extra evidence of delivery in case the recipient later claims the signature is not genuine. In mailing situations, you may not receive the green return receipt card back, or if you do, it may be a week or two later, and may not have been signed by the addressee, despite your indication to the contrary on the green card. Also, the letter may be returned to you for some reason. All these reasons make it advisable to also prepare the affidavit or certificate described above; 

7. Forward a copy of the letter to the Chief, Security Forces for posting at the gates; and 

8. The base legal office should maintain a copy of the letter in the event of later litigation. The file copy of the letter should state how the letter was delivered, and should have attached to it all evidences of its delivery or mailing and receipt; i.e., the signed acknowledgment of receipt, green card, returned envelopes, and affidavit or certificate of mailing or delivery. 

CONTENT OF BAR LETTER 

The following are the points and sequential material recommended to be included in any barment letter:

1. The first paragraph should order the individual not to reenter installation; 

2. State the reason for the barment. Great detail is not required; however, it should cover the who, where, what and when of the incident or conduct giving rise to the barment; 

3. Simply state why the incident or conduct is wrong. Cite appropriate regulations or statutes; 

4. State any limitations of the bar order. For example, retired members must be allowed to enter to use appropriate medical facilities. For these individuals the letter should state the procedures they are to follow when they enter the installation to use medical facilities; 

5. State the procedure the individual is to follow to have the barment action reconsidered; 

6. State the length of time for the barment, and specifically state if it is forever (subject to the permissible time certain individuals may be debarred); 

7. Give notice of 18 U.S.C. 1382 and applicable state law, and state their provisions; and 

8. State that the individual is subject to apprehension and detainment by the military for prompt delivery to appropriate civilian authorities on reentry upon the installation in violation of the barment order. 

RESPONDING TO REQUESTS FOR RECONSIDERATION 

You should respond to requests for reconsideration by barred individuals. The contents of your response should include an acknowledgment or receipt of the request, that the information included in the request has been considered, and the Commander's decision (i.e., whether the bar order remains unchanged, is revoked, or how it is modified). 

PENALTIES FOR VIOLATION OF BARMENT 

Those who enter the installation after being served with notice of barment are subject to criminal prosecution under 18 U.S.C. 1382 or applicable state law. The federal penalty can include confinement for six months and a $500 fine. State law penalties may be provided in an applicable state criminal statute. 

KWIK-NOTE: Do not ORALLY bar anyone, and only take debarment action after consulting with your Staff Judge Advocate. 
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