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Disability of National Guard Members


Updated by Lt Col Sandra Marsh, July 2001

AUTHORITY:  United States Code, Titles 10 (Chapter 61), 32, 37 and 38; AFI 36-2910, Line of Duty (Misconduct) Determination (15 Aug 94); ANGI 36-2910, Line of Duty Misconduct Determinations (31 May 96); AFI 36-3212, Physical Evaluation for Retention, Retirement, and Separation (30 Sep 99); applicable state law. 

ENTITLEMENT TO BENEFITS 

Federal 

When an ANG member sustains an injury or illness that appears duty-related, the situation generally calls for initiation of a Line of Duty (LOD) determination under AFI 36-2910/ANGI 36-2910 procedures. The LOD will consider whether the injury or illness is to be deemed “In Line of Duty” or whether it will, for some reason, be deemed “Not in Line of Duty.” Such reasons may be that the member was not in a recognized duty status when the injury or illness occurred, that it existed prior to service, or that it was due to the misconduct of the member. LOD is an extremely detailed and hard-to- comprehend area of administrative law, with many precedential cases having been decided by the courts and the Comptroller General of the United States. These cases are not always consistent with common-sense, due partly to frequent changes in federal law (having a developmental trend generally favorable to members). An individual case can turn on duty status (active duty vs. inactive duty), the occurrence (injury vs. illness), timing (stopping for gas vs. stopping at Mom’s for dinner), or behavior (Bud vs. O’Doul’s), to name a few. For a full discussion of LODs, see the topic in this Deskbook entitled “LINE OF DUTY DETERMINATIONS.”

Assuming a situation of “LOD-Yes,” and a temporary incapacitating condition exists, the right of the typical Guard member to compensation is similarly complex to determine. The right to and amount of incapacitation pay is determined by considering both the member’s civilian pay and military pay and whether the member is physically incapable of performing the civilian job duties, the military duties or both.  The predominant outcome is entitlement to the lesser of civilian pay or military pay. Incapacitation pay extending beyond a six-month duration must be approved at the Secretary of the Air Force level. 

If we assume, instead (or later), a permanently disabling condition and “LOD-Yes,” then the member should be processed to a Medical Evaluation Board (MEB). This is a board of medical officers who determine the medical nature of the member’s situation and whether the member is medically qualified for further service or must be separated. MEBs will be conducted at an active duty installation.  See the topics in this Deskbook entitled “WORLDWIDE DUTY MEDICAL EVALUATIONS” and “MEDICAL EVALUATION (PROFILE CHANGE)” for further guidance in this area. If the determination is one of disqualification, then the member should be processed to a Physical Evaluation Board (PEB). The PEB is a personnel board with at least one medical officer, and is conducted at a larger Air Force medical center. It determines if the member can reasonably be expected to return to duty at some time in the future or is permanently disqualified. In the former case, a likely outcome is placement of the member on the Temporary Disability Retired List (TDRL) and periodic physical exams (at least once every eighteen months) for up to five years to determine improvement and return to duty. In the latter case the PEB determines a percentage of disability, in ten percent (10%) increments. Depending on the member’s percentage of disability and years of creditable service, the member may be entitled to either disability retired pay or disability severance pay.  Sometimes this is a small sum for a reserve component member with little active service time. The PEB has significant impact on the member, and military legal representation before the formal board is authorized. There is an appeal process from a disputed outcome, generally with short suspense times to apply. 

Once separated by an “LOD-Yes” injury or illness, the member is entitled to continuing Department of Veterans’ Affairs (DVA) medical coverage and benefits for that injury or illness and its future effects. DVA may review the disability percentage rating given by the Air Force and raise it for DVA purposes. The separated member may elect DVA compensation in lieu of Air Force compensation in some circumstances. Generally, DVA compensation is non-taxable income in the same percentage as the disability percentage rating. Thus, retirement pay for example, of $1,000 per month, with a 40% DVA disability rating raised from a 30% Air Force rating would have $600.00 taxable income and $400.00 non-taxable income. 

State

Since the National Guard is generally under State control, disabled members may also be entitled to benefits from the State. The extent of State benefits should be reviewed to ensure that disabled members have the full measure of assistance available to them. 

KWIK-NOTE: Air National Guard members disabled in the line of duty are entitled to certain benefits. 
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