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Counterdrug Support Programs 


Updated by Lt Col Cynthia Ryan, June 2001

AUTHORITY: 32 U.S.C. 112; 10 U.S.C. 124, 371-380; 18 U.S.C. 1385; NGR 500-2/ANGI 10-801, National Guard Counterdrug Support (31 Mar 00) as amended by All States Log Number P01-0019, Changes to National Guard Bureau (NGB), National Guard Regulation 500-2/Air National Guard Instruction 10-801 (21 Mar 01); and applicable state law. 

INTRODUCTION 

The involvement of the military in counterdrug and demand reduction support to civilian law enforcement agencies is an area of high visibility. It is of utmost importance that all counterdrug support be conducted in strict accordance with applicable laws and regulations.  Ensuring that the state AGR JAG is involved in all matters is critical. 

The authority for National Guard involvement in this area is 32 U.S.C. 112. It basically states that the federal government will provide funds to the governor of a state to provide support to law enforcement in the counterdrug area in accordance with state law. The statutory reference to Title 10 is the basis for involvement of the active duty forces. These statutes are sometimes called “exceptions” to the Posse Comitatus Act (18 U.S.C. 1385). 

This topic will be limited to National Guard involvement in counterdrug support based upon 32 U.S.C. 112. Law enforcement counterdrug support provided by your unit that is funded solely BY YOUR STATE (without federal government monetary contribution) need not necessarily meet the following guidelines and only needs to comply with state law which should be thoroughly reviewed.  Furthermore, NGR 500-2/ANGI 10-801 (31 Mar 00) does not apply to counterdrug support when personnel are in a Title 10 status.

The “Counterdrug Coordinator,” a full-time officer who is assigned to state headquarters, essentially manages the counterdrug program at the state level.  As such, very few, if any, “missions” will be tasked to individual units without coordination with the Counterdrug Coordinator.  Nevertheless, a basic understanding of this program is important for all commanders because the personnel who work for the counterdrug program are your unit members and sometimes your resources are tasked for these missions.  

THE GOVERNOR’S STATE PLAN 

Every state and territory must submit a “counterdrug support plan” annually to the Secretary of Defense, through the National Guard Bureau, for approval and funding.  The Counterdrug Coordinator submits the program for signature to the governor and the attorney general, with of course, coordination and approval of the Adjutant General.  Your state USPFO should also be in the coordination process.   

The counterdrug support plan is extremely important. It describes what type of support your state National Guard has been requested to provide, and intends to provide, to the federal, state and local law enforcement agencies within your state, and the funding your state needs to provide such support. The National Guard Bureau requires that this plan be reviewed and approved by your state attorney general (or equivalent) and governor before your state may receive any federal funds for this program. Your state attorney general (or equivalent) and governor must certify that the plan is “consistent with, and not prohibited by state law.” 

After the plan is approved, and the money is allocated, the state should provide support only for the operations for which funding was approved or for which approval was otherwise given. This is also important since these are the operations (and the plan) that have been approved by the attorney general and governor of your state as being consistent with, and not prohibited by, your state's laws.  However, different support may be approved by NGB on a case-by-case basis. The information in the counterdrug support plan is only applicable to duty performed and paid for with the federal funds provided through 32 U.S.C. 112.  The plan does not apply to any support your National Guard performs in a state active duty status paid for with state funds. 

ADMINISTRATION OF THE PLAN 

As noted previously, each state has one person who is primarily responsible for counterdrug support operations; this person is known as the “Counterdrug Coordinator.” This individual should be contacted if you have any questions about the counterdrug support program. This individual coordinates with the law enforcement agencies and ensures that they are supplied with whatever personnel and/or equipment is necessary to fulfill their requests. The coordinator is also responsible for ensuring that such operations come within the bounds of law and policy. Last but not least, the coordinator ensures that the military personnel working in the counterdrug program are properly trained.

GOVERNING POLICY 

NGR 500-2/ANGI 10-801 concerns counterdrug and demand reduction operations. One of the most important policy considerations set forth by the National Guard Bureau is the requirement that National Guard members involved with counterdrug support must not be involved with SEARCHES AND SEIZURES, in ARRESTING SUSPECTS or as LINKS IN THE CHAIN OF CUSTODY OF EVIDENCE. These restrictions in many ways conform the National Guard to the “posse comitatus” restrictions that are applicable to active duty forces. Remember, this policy consideration does not apply to state active duty paid for with state funds for nonmilitary emergencies. In such event, only your state law governs. Remember, however, that the Federal Tort Claims Act does not protect members from liability when they are in a state active duty status. However, your state may have an equivalent law. 

COUNTERDRUG SUPPORT BY NATIONAL GUARD PERSONNEL 

National Guard personnel who perform duty with the counterdrug support program must not allow this extra duty to interfere with their drill periods or their annual training. In other words, the counterdrug support duty must be in addition to the duty they perform as members of the National Guard. Although counterdrug support may be provided during drills and regular annual training periods as incidental to and compatible with such training, it must not interfere with this training, and the training should not be scheduled as a subterfuge only for purposes of counterdrug support. The latter is important since counterdrug support funds may not be used for non-counterdrug support activities and non-counter drug support funds should not be used for counterdrug support activities. 

It is DOD policy that no federal or state civilian employees, military technicians, or “personnel service” contract personnel perform counterdrug duty pursuant to 32 U.S.C. 112. 

OCONUS counterdrug support must be performed in a Title 10 status.

URINALYSIS TESTING REQUIRED FOR PARTICIPANTS 

National Guard members that participate directly in counterdrug support operations (those personnel who would potentially come in direct contact with illegal drugs) must be tested by URINALYSIS for drug usage upon entry on active duty. Because members are advised of this before volunteering for duty, it is suggested that this urinalysis test is deemed to be on consent (not command-directed), so a positive result permits the recommendation of an “under other than honorable conditions” (UOTHC) discharge. Forms concerning the use of consensual urinalysis testing as a condition of participating directly in the counterdrug support program should be signed by the participants to acknowledge their agreement and understanding of the purposes of the test, that it is by consent, and the consequences of a positive result. 

If these forms are not available, they can be developed with the assistance of the Staff Judge Advocate by using adapting the “Consent Form” in Attachment 1 to the topic in this Deskbook entitled CONSENT URINALYSIS TESTS (Section 10-8).

APPROVED OPERATIONS 

There are presently six very specific missions authorized. These operations are described in NGR 500-2/ANGI 10-801. Some states provide support in each of these missions and some states focus on just a few of them. These operations range from providing translator support to the eradication of marijuana plants. You will need to examine your state plan to verify permissible operations in your own state. This is important since the Attorney General of your state will have examined and approved only those operations submitted by your counterdrug coordinator. Those operations that have not been approved may not be permissible under your state law even though they are permissible in other states. 

Note that there is very specific guidance concerning intelligence gathering because it is extremely important that federal guidelines in this area be followed.  Special training for personnel is also required.

NGR 500-2/ANGI 10-801 also contains information on the permissible uses of property and personnel. It also contains a valuable reference list of other related regulations and documents. 

Your state plan will also contain references to, or copies of, the memoranda of understanding between various agencies and the National Guard that are applicable to your state. Remember that the National Guard only provides support to the various federal, state and local law enforcement agencies. Therefore, each specific activity or operation must be at the REQUEST OF A LAW ENFORCEMENT AGENCY.   These memoranda of understanding must address specified areas and be reviewed frequently for compliance with state and federal law; the state attorney general must also review them.  

Interstate counterdrug operations should be conducted only after coordination between the states involved, and should be based upon written memoranda of understanding.  The instruction advises, at a minimum, coordination between the counterdrug coordinators of the involved states.  Several states have passed an interstate compact in this area that should be consulted.  

LEGAL ISSUES AND LIABILITY 

There are several legal issues that must be considered in the counterdrug support program. One of the issues is whether your state has the authority to use its Guard members in another state on a counterdrug support mission. 

Loan and lease of federal property to other agencies is specifically addressed in NGR 500-2/ANGI 10-801; note that leases must be at fair market value.

Property purchased with counterdrug funds will only be used for the counterdrug program although NGR 500-2/ANGI 10-801 contains exceptions. 

Asset sharing with law enforcement agencies may be approved if allowed by state law.  However, these funds may not be used to augment counterdrug funding.

Aircraft cannot be used for routine aerial transportation missions or for purposes that would compete with private enterprise.

You, as the Commander, should ensure that your legal office (whether at the unit level or at the state level) is always involved in the approval of specific missions to avoid all possible problems. Because it is such a high profile and important mission, there is a natural tendency to want to provide all the support that is requested by civilian law enforcement. However, the work can sometimes be very dangerous, which puts our people in jeopardy. We must always keep in mind that our people are not trained in civilian law enforcement, and therefore avoiding dangerous situations should be a priority. 

In addition, drug cases can involve a lot of litigation - litigation from which we wish to remain aloof. It is also in our best interests to avoid lawsuits involving tort claims not only because of the financial and potential personal liability aspects, but also because of the adverse publicity. 

NGB-JA must be advised about claims or lawsuits alleging liability of the Guard and its members for damages arising out of counterdrug activities, even if the claims or lawsuits seem apparently groundless. NGB-JA must also be advised about potential problems, which may lead to suppression of evidence in a criminal case.  Information required by NGB-JA includes copies of claims or complaints with supporting documents, the answer filed, and reports of the Guard members and law enforcement agencies involved. 

General guidance is that the Federal Tort Claims Act covers our people while in a Title 32 status. Personnel should also be covered by state liability protection statutes while performing counterdrug support duty in a state active duty status. Since we do not want to place our members in situations in which they might incur personal liability, and this program has such high visibility, it is IMPERATIVE that the statutes, directives, regulations, National Guard Bureau policy, and your state's plan be strictly followed. Therefore, you are strongly urged to ensure that your legal office is involved in the process before the beginning of each operation. 

Furthermore, a line of duty determination should be initiated for all injuries incurred by Title 32 or Title 10 personnel.

WEAPONS

National Guard personnel will not possess or use personally-owned firearms/ammunition, or any firearms/ammunition that are not issued by the counterdrug program, while performing counterdrug duties.  Carrying weapons must be specifically addressed in the state plan.

SUMMARY 

The military - active or Guard - in a Title 10 or 32 status may not engage in direct law enforcement activities such as search, seizure and apprehension.  DoD policy prohibits these activities outside the United States.  (See DoDD 5525.5, DoD Cooperation with Civilian Law Enforcement Officials (15 Jan 86)).

The Posse Comitatus Act (18 U.S.C. 1385) and 10 U.S.C. 375 prohibit these activities by Title 10 personnel inside the United States, and although the Posse Comitatus Act does not apply to the National Guard in Title 32 status, NGB policy prohibits these activities by the Guard inside the United States. State law should be consulted for similar prohibitions when the Guard performs state active duty. 

KWIK-NOTE: Because this area is ever changing, close consultation with the state Staff Judge Advocate (or your servicing staff judge advocate) and appropriate state officials is imperative.   
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