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Memoranda of Understanding (MOUs) 


Updated by Lt Col Cynthia Ryan, June 2001

AUTHORITY: Customs of the service and command discretion (particular programs may have instructions that govern the use and content of a Memorandum of Understanding). 

WHAT ARE THEY? 

Memoranda of Understanding (MOUs) are documents that are less formal than, and not legally binding in the same manner, as are contracts. Like a contract, which is synonymous with the term agreement, however, a good MOU will set out all of the mutual understandings and expectations of the parties. An MOU does not have to be written by the Judge Advocate (JAG), but should be coordinated with the JAG to ensure that the language is clear and unambiguous and does not propose or promise anything contrary to regulation or law. For example, the ANG cannot commit itself to blanket “hold harmless” agreements in either contracts or MOUs whereby the ANG assumes liability for not only itself but for the other parties. 

WHAT SHOULD THEY ADDRESS

These types of agreements should clearly express the intent of the parties.  For example, they should address the purpose of the agreement and any limitations on activities.  They should set forth the authority the agencies have to engage in the activity described.  They can address training issues, equipment use, responsibility for injured personnel or damaged property (usually within the government each agency accepts responsibility for its own personnel and property, however), command and control issues, public affairs responsibilities, and liability to others.

WHEN ARE THEY USED? 

MOUs typically are used between entities that cannot sue one another, such as the Air National Guard and another federal or state agency. They may also be used between the Air National Guard and other entities to express intent but not to establish a binding legal obligation.  Examples would be MOUs for mutual fire-fighting aid, or procedures for detention and arrest between your Security Forces and local civilian law enforcement agencies. The situations in which MOUs can be used are not limited, since one of their purposes is to promote understanding between and among entities. Your JAG can tell you whether an MOU is the appropriate document to use, or whether a contract would be more appropriate.

Many programs require agreements between agencies, such as the National Guard Counterdrug Program, and many instructions set forth specific requirements for the content and approval of such agreements.  Always ensure that appropriate guidance is consulted to determine whether a MOU is required or to determine what must be addressed.

KWIK-NOTE: Use MOUs when there is a need to clarify relationships, but no need to bind the parties. 
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