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Posse Comitatus 


Updated by Lt Col Cynthia Ryan, June 2001

AUTHORITY:  18 U.S.C. § 1385; 10 U.S.C. §§ 331-334; 10 U.S.C. §§ 371-382; DoDD 3025.12, Military Assistance for Civil Disturbances (4 Feb 94); DoDD 3025.15, Military Assistance to Civil Authorities (18 Feb 97); DoDD 5525.5, DoD Cooperation with Civilian Law Enforcement Officials (15 Jan 86); DoD 4515.13-R, Air Transportation Eligibility (Nov 94, C1, 20 Oct 95); DoDI 5525.10, Using Military Working Dog Teams (MWDTs) to Support Law Enforcement Agencies in Counterdrug Missions (17 Sep 90); AFI 10-801, Assistance to Civilian Law Enforcement Agencies (15 Apr 94); AFI 10-802, Military Support to Civilian Authorities (25 Feb 94); AFPD 10-8, Air Force Support to Civil Authority (1 Aug 94); AFMAN 31-201V3, Civil Disturbances (1 Dec 99); NGR 500-1/ANGI 10-8101, Military Support to Civil Authorities (1 Feb 96). 

INTRODUCTION 

This topic of the Deskbook deals with Posse Comitatus in general, and those circumstances to which the Posse Comitatus Act (“PCA”) does not apply. This subject is also referenced in the topic entitled COUNTERDRUG SUPPORT PROGRAM” and “MILITARY AID TO CIVILIAN AUTHORITES.” The topic entitled “AIRCRAFT ACCIDENTS AND SAFETY INVESTIGATIONS OFF-BASE” in this Deskbook discusses the Posse Comitatus Act as it relates to preserving evidence at a crash site for the safety investigation. 

Although the Posse Comitatus Act (PCA) restricts use of the active duty military (see below) for civilian law enforcement purposes, it does not preclude all military support to civilian law enforcement agencies. This outline summarizes some of the types of support that may and may not be provided. 

Violations of the act can result in a fine, imprisonment, the suppression of evidence, or the release of the accused (although the exclusionary rule has not generally been applied in this context.)

BACKGROUND 

The term “posse comitatus” is best defined with the familiar concept of the posse gathered by the frontier sheriff to track down and apprehend a criminal. The translation is “the power of the county.” The legal definition of posse comitatus describes a group of people, taken from the population of the county over the age of 15, who, under the authority of a sheriff or police, are engaged in the search and arrest of a criminal. An important aspect of the definition is that the posse comitatus has the authority of search and arrest. 

The Posse Comitatus Act is the common name of 18 U.S.C. 1385, “Use of Army and Air Force as Posse Comitatus.”  This statute provides: 

Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or Air Force as a posse comitatus, or otherwise to execute the laws, shall be fined not more than $10,000.00, imprisoned not more than two years, or both. 

The statute was originally enacted in 1879 during the Reconstruction Era to eliminate the direct use of federal troops by civil authorities to police state elections in ex-Confederate states where civil power had been restored. It was Congress’ reaction to the excessive use of federal troops which undermined Congress’ policy of re-uniting the war-torn country and guaranteeing all races the right to vote. 

TO WHOM IT APPLIES 

The statute applies to the active component (Title 10) Air Force, Army, and Reserves; and to the National Guard while in Title 10 (federal) service. The Navy and Marines, pursuant to DoDD 5525.5, also adhere to the statute.  The statute does not apply to the Coast Guard, or to the National Guard while in Title 32 (state) status, because such personnel do not fall within the definition of “Army” in 10 U.S.C. 3062. The statute also does not apply when the National Guard is performing active state service pursuant to state law. 

Remember that the non-applicability of the Posse Comitatus Act to the National Guard in Title 32 status or while on state active duty does not end the matter.  Although the PCA states what is prohibited, and its various case law interpretations discuss what activities are prohibited and not prohibited, “NOT PROHIBITED” DOES NOT NECESSARILY MEAN “PERMISSIBLE” OR “AUTHORIZED.” THIS IS A CRUCIAL DISTINCTION.

TO WHAT IT APPLIES 

The statute generally prohibits the direct involvement of active duty forces in assisting civilian law enforcement officials in enforcing civilian laws, except when authorized by the U.S. Constitution or another federal statute. The statute prohibits active duty personnel from: 

1. Pursuing and arresting civilians even though they have committed crimes; and

2. Any active or direct assistance to civilian law enforcement officials to enforce civilian law (such as interdiction of a vehicle, vessel, aircraft, or other similar activity; a search or seizure; an arrest, apprehension, stop and frisk, or similar activity; and use of military personnel for surveillance or pursuit of individuals, or as undercover agents, informants, investigators, or interrogators).  See DoDD 5525.5.  

Three different tests have been applied by the courts to determine whether the use of military personnel has violated the PCA.


1.
Whether the action of military personnel was “active” or “passive.” See United States v. Red Feather, 392 F. Supp. 916, at 921 (W.D.S.D 1975).


2.
Whether armed forces personnel’s involvement in the activities of civilian law enforcement officials was “pervasive.”  See Hayes v. Hawes, 921 F.2d 100 (7th Cir. 1990).


3.
Whether military personnel subjected citizens to the exercise of military power which was either regulatory, proscriptive, or compulsory.  See United States v. Kahn, 35 F.3d 426 (9th Cir. 1994).

WHAT IS NOT PROHIBITED and/or EXCEPTIONS TO PCA

1. PCA does not prohibit military personnel, who are permitted to patrol areas outside a military base, from removing military members from situations which could involve violations of civilian law.

2. PCA does not prohibit military personnel from actively pursuing and arresting military members.

3. PCA does not prohibit military personnel, pursuant to the inherent authority of the commander, from executing laws on a military base when the action is necessary to effect a military purpose, such as the protection of military personnel or property. 

4. PCA does not prohibit military personnel from detaining civilians on military bases who violate laws while on such bases, and summoning and awaiting the arrival of civilian authorities who are the only ones authorized to arrest or apprehend the civilian violator. (Advise security policemen to choose their words carefully, both orally and in written reports, and to avoid terms like “arrest” and “apprehension;” use “detain” instead). 

5. PCA does not prohibit military personnel from engaging in passive activities (such as traffic control, the passive use of observers, the loan of military equipment, and the use of military installations and facilities in the normal course of military activities) in aid of civilian law enforcement.

6. PCA does not prohibit military personnel from participating in humanitarian acts, such as the search for a lost child, search and rescue, and disaster relief. However, the true purpose must be humanitarian, and must not be a subterfuge to disguise prohibited activities under the statute. 

7. PCA does not prohibit off-duty conduct, unless it is induced, required, or ordered by military officials to whom the statute otherwise applies. 

8. It is not a violation of the PCA for civilians to receive an incidental benefit from some of the military activities described above (Military Purpose Doctrine), as long as the primary purpose of the activity was to further a military interest (DoDD 5525.5).

9. PCA does not prohibit military personnel from protecting classified military information or equipment, DoD personnel, DoD equipment, and official guests of the DoD, or other acts that are undertaken primarily for a military or foreign affairs purpose.

10. The use of DoD personnel in civil disturbances is governed by DoDD 3025.12, which details special approval/coordination requirements for that type of support.   Military resources may be employed in support of civilian law enforcement operations in the 50 States, the District of Columbia, the Commonwealth of Puerto Rico, and the U.S. territories and possessions.  Any employment of military forces in support of law enforcement operations shall maintain the primacy of civilian authority.

11. DoDD 3025.15 governs all DoD military assistance provided to civil authorities within the 50 States, District of Columbia, Puerto Rico, U.S. possessions, and territories, and provides criteria for evaluating all requests for support.  Matters to be considered include the legality and lethality of the mission, its cost, and whether the mission impacts DoD’s ability to perform its own missions.

12. The Secretary of Defense has reserved the authority to approve DoD support for civil disturbances, responses to acts of terrorism, and support that will result in a planned event with the potential for confrontation with specifically identified individuals or groups, or which will result in the use of lethal force.

13. The Insurrection Act, 10 U.S.C. §§ 331-334, permits the President to use the armed forces to enforce the law to prevent the loss of life or wanton destruction of property or to restore governmental functioning, in cases of civil disturbances, if the duly constituted local authorities are unable to control the situation and circumstances preclude obtaining prior Presidential authorization, or when duly constituted state or local authorities are unable or decline to provide adequate protection for federal property or functions.  However, the overarching policy of providing support to civilian officials should always be kept in mind.  Active duty military personnel (other than Security Forces or similar personnel) are not trained in law enforcement.  National Guard personnel may receive some law enforcement training.  When possible, law enforcement duties should be left to State and local law enforcement authorities, and military forces reserved for tasks suitable to their training.

14. Loan/Lease of Military Equipment to Civilian Law Enforcement.  Civilian law enforcement officials often request the loan of military equipment during civil disturbance operations.  In light of the DoD goal to minimize the military presence in such operations, this practice is viewed as an effective means of accomplishing that goal.  The details of providing this support to civilian authorities is discussed elsewhere.

15. Exercise of Authority over Civilians.  Military personnel do have the authority to detain or take into custody rioters, looters, or others committing offenses, when necessary or in the absence of civilian police. Generally, however, searches should be conducted by civilian law enforcement because of their greater familiarity with search and warrant procedures.

16. Because military working dogs qualify as “equipment” and are thus subject to loan to civilian law enforcement agencies, DoD policy requires requests for military working dog support, if approved, to be filled with dogs and their handlers. MWD support may only be provided under circumstances that preclude confrontation between the MWDT and civilian search subjects. Accordingly, MWDTs providing civilian law enforcement support may not be used to search or track people, to seize or retrieve evidence, to search buildings or other areas for personnel, or to pursue, bite, and hold, or in any way assist in apprehending, arresting, or detaining persons. See DoDI 5525.10.

Remember that military personnel cannot execute or aid civilian authorities in executing civilian laws, directly or actively, except in certain very limited circumstances. PCA does not prohibit the use of federal property for such purposes, but be careful because other statutes or regulations may prevent the use of federal property for such purposes.

NGR 500-1/ANGI 10-8101 provides detailed explanations of the use of National Guard personnel and property in support of civil authorities, and is applicable when National Guard personnel are not in a Title 10 status.  Note that when federal property is used by the Guard in responding to emergencies within a state, reimbursement for the costs incurred are required. 

Also be aware that new programs and new legislation may be developed concerning the use of the Guard to perform the mission of “homeland defense.”  Homeland defense is a new area that will combine many of the issues faced by the National Guard when responding to state emergencies with issues faced by the Guard in the counterdrug program.  All guidance in this area, whether statutory or regulatory, should be strictly construed.   

KWIK-NOTE:  Remember that the non-applicability of the Posse Comitatus Act to the National Guard in Title 32 status or while on state active duty does not end the matter.  Although the PCA states what is prohibited, and its various case law interpretations discuss what activities are prohibited and not prohibited, “NOT PROHIBITED” DOES NOT NECESSARILY MEAN “PERMISSIBLE” OR “AUTHORIZED.”
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