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Conflicts of Interest


Major Kerry L. Muehlenbeck, April 2001

AUTHORITY:  DoD 5500.7-R, Joint Ethics Regulation (30 Aug 93, Change 4, 6 Aug 98); Title 18, United States Code; TJAG Policy Letter No. 5, Standards of Professional Conduct for Reserve Judge Advocates; see also Air Force General Law Website on Ethical Sources.

INTRODUCTION

A conflict of interest can arise for any federal employee.  Stated simply, a “conflict of interest” is a situation where an employee’s (or family’s) personal interests conflict (or appear to conflict) with the faithful performance of official duties.  The key for ANG members and commanders is to recognize the conflict in time to avoid it.

Several of the most basic conflict of interest rules are actually federal criminal statutes, such as bribery of public officials and witnesses (18 U.S.C. 201), acting as an agent or attorney for another person before any federal department, agency or court when the United States has a direct and substantial interest (18 U.S.C. 205), and accepting pay or pay supplements from any source other than the United States for the performance of official duties (18 U.S.C. 209).  These statutes are implemented by 5 C.F.R. 2635, subparts D, E, and F (JER Chapter 2).  Chapter 5 of the JER contains practical guidance on conflicts of interests involving Reservists.  The analysis is analogous to that used when evaluating an ANG member.  Supervisors must screen the training duties of their traditional guardsmen to ensure that no actual or apparent conflict exists between the guard member’s private interests and his/her duty assignments.  Similarly, ANG members have a duty to reveal information to their supervisors as soon as they realize that there might be a conflict of interest between their private employment and the task they have been given as a military person.  

IS THERE A CONFLICT OF INTEREST?

In deciding whether or not a guard member has a conflict of interest, it is necessary to analyze their situation under two separate rules:  the “basic conflicts rule” and the “impartiality” rule.

THE BASIC CONFLICTS RULE

The “basic conflicts” rule is:  A member may not work for the government on a particular matter that will affect his/her financial interest.   Knowing key definitions will allow a careful analysis of the facts at hand.

A particular matter is something that involves deliberation, decision, or action that is focused on the interests of specific persons, or a discrete and identifiable class of persons.  Examples of a particular matter are a contract, an application, a claim, a request for ruling, or a judicial proceeding.  A broad policy decision or legislation that applies to the public as a whole is not considered a particular matter.  

His/her financial interest means not only the member’s financial interests, but also the financial interests of others with whom he/she has certain relationships.  Those others include:  a spouse, a minor child, a general business partner, an organization in which the member is serving, with or without compensation, as an officer, director, trustee, general partner, or employee, and any individual or organization with whom the member is negotiating or has made any arrangements for future employment.  

THE IMPARTIALITY RULE

Under the “impartiality” rule, a member may not work for the government on a particular matter if:  (1) a person whom they know either has a financial interest that will be affected by that matter, or is or represents a party to that matter, and (2) the member’s impartiality in the matter would reasonably be questioned.  

A particular matter under the impartiality rule is the same as that under the basic conflicts rule.

A person whom the member knows includes several categories of persons who automatically qualify as persons known.  These include those people with whom the member has a personal relationship, a business/organizational relationship, or an employment relationship.  A member has a personal relationship with members of their household (all those who live with the member, including significant others, adult children, and roommates), their relatives (family members by blood or marriage), and their friends.   A member has a business relationship with any person with whom they have or seek a contractual or other financial relationship, other than a routine consumer transaction.  A member has an organizational relationship with any organization in which they are active -- such as by serving as an official or a committee chairperson, or putting a lot of time into promoting a program for an organization.  Merely paying dues is not active participation and participation in political parties is excluded.  An employment relationship exists when the member, spouse, parent, or dependent child have or are seeking a job.  The employment may be either compensated or uncompensated, and may include work in any status, including as an employee, consultant, independent contractor, or otherwise.  A member also has an employment relationship with any person for whom they have worked within the last year, compensated or not.  

A member’s impartiality is reasonably questioned when a reasonable person who knows the relevant facts would question the member’s impartiality in the matter.  

EXEMPTIONS

Just because an employee has a conflict of interest does not mean they are automatically barred from working on that matter.  In fact, several exemptions are set forth in the statutes.  Consult the Staff Judge Advocate to see if any apply.

REMEDIES

If a conflict exists and no exemption applies, the member can remedy the conflict.  In other words, when a conflict is remedied, it goes away.  One remedy is disqualification.  In this situation, the member does not work for the government on the particular matter in which they have a conflict.  Disqualification must be practicable for the office in the specific case.  Divestiture, or getting rid of an asset, is another remedy.  Other possible remedies include reassignment or transfer to a new government position or resignation from an outside position.

KWIK NOTE:  Recognize the areas of danger in which conflicts of interests may arise.
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