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Military Justice Jurisdiction – ANG Members in Title 10 Status


Updated by Major George Asinc, July 2001

AUTHORITY: 
10 U.S.C. 802‑803; AFI 51-604, Appointment to and Assumption of Command (1 Oct 00)

INTRODUCTION

Any member of the National Guard ordered to active duty under Title 10 U.S.C., is subject to disciplinary action under the UCMJ. This is true regardless of the section of Title 10 the member is serving under, and regardless if the Title 10 service is for Annual Training, Inactive Duty Training, EAD, an OCONUS deployment or mobilization. During Operation Desert Shield and Operation Desert Storm, members of the National Guard were on active duty under the authority of 10 U.S.C. 672(d), 10 U.S.C. 673 or 10 U.S.C. 673(b). All of these individuals were subject to the UCMJ for crimes committed while in Title 10 status.

A member of the National Guard may be retained on active duty after the termination date of the orders for action under the UCMJ. If released from active duty, the member may be ordered back to active duty for disposition of the offense, and must be ordered to active duty by the appropriate authority before military justice jurisdiction may be exercised over that member.

PRE‑DEPLOYMENT
As for pre‑deployment status, members of the National Guard in an alert status but who have not been placed on active duty remain subject to the military code of the state in which National Guard membership is held. While in the continental United States on active duty preparing for a deployment, Guard members come under the jurisdiction of either the deployment station Commander or the parent support area Commander for UCMJ purposes, as determined on a case-by-case basis.

It should be understood that reserve component Commanders of the Air Force may not convene courts-martial unless they are properly designated or authorized pursuant to AFI 51‑604. A member of the National Guard on Title 10 active duty in the continental United States will be subject to the UCMJ in the same manner as active component members of the unit the Guard member is serving with.

POST‑DEPLOYMENT
Once the member has been deployed, the active duty component will conduct military justice functions in the deployment area. Disciplinary cases will not be removed to the continental United States, except as circumstances warrant.

Remember, an officer serving under Title 32 U.S.C. may not discipline a member under the UCMJ regardless of whether the member is serving under Title 32 or Title 10. Likewise, an officer serving under Title 10 may not discipline a member who is in Title 32 status.

BASIS OF UCMJ JURISDICTION

The UCMJ has been extended to assume jurisdiction over members of the National Guard while in federal service (Title 10). 

While these changes only affect ANG members in Title 10 status, they are set forth here to explain the applicable procedures if military justice jurisdiction is exercised over the ANG member by an active duty component. 

Article 2 (a) (3) of the UCMJ (10 U.S.C. 802) was amended to extend jurisdiction to members of a reserve component while on inactive duty training, but in the case of members of the Air National Guard, only when in federal (Title 10) service. The requirement that reservists voluntarily accept orders stipulating amenability to UCMJ jurisdiction was eliminated.  National Guard members may be involuntarily recalled to active duty IAW AFI 51-201 for prosecution of offenses committed while on Title 10 status.

The offense for which a National Guard member is recalled to active duty must have been committed while the member was either on active service or on inactive duty training in federal service. The member may be ordered to active duty only by a person empowered to convene general courts-martial in a regular component of the armed forces. The amendment further provides that Air Force reservists and National Guard personnel ordered to active duty under its provisions may not be sentenced to confinement or be required to serve a punishment consisting of any restriction on liberty during a period other than a period of inactive duty training or active duty, unless the order to active duty was approved by the Secretary of the Air Force.

Finally, Article 3 of the UCMJ (10 U.S.C. 803) was amended to provide that a National Guard member who is subject to the UCMJ is not relieved from amenability to UCMJ jurisdiction for offenses committed during a period of active duty or inactive duty training by virtue of the termination of such period of active duty or inactive duty training while in Title 10 status.

Commanders are urged to consult with the Staff Judge Advocate for further questions related to this topic.

KWIK‑NOTE: The key to UCMJ jurisdiction is status. The ANG member MUST be in Title 10 status. There is NO UCMJ jurisdiction over ANG members in Title 32 status.
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