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AUTHORITY: AFI 51‑905, Use of Magistrate Judges for Trial of Misdemeanors Committed by Civilians (1 Jun 98) 

INTRODUCTION
ANG members are subject to federal prosecution under the Federal Magistrate Judge program (referred to as “Magistrate Court”) for certain criminal offenses committed on federal military installations.

The Magistrate Court program is used on military installations which have federal jurisdiction to handle the disposition of certain minor federal criminal offenses committed by civilians over whom the Installation Commander has no military jurisdiction, when, in the Installation Commander’s judgment, administrative sanctions which may be imposed against the civilian to address the misconduct are inadequate or inappropriate.

WHO ARE FEDERAL MAGISTRATES AND WHAT DO THEY DO?
The United States Magistrate Judge is appointed by the United States District Court for a term of years to assist with disposition of the criminal and civil caseload, including the trial of minor offenses. “Minor” means misdemeanor offenses for which the authorized penalty does not exceed one year’s imprisonment. U.S. Magistrate Judges can try federal civilian criminal misdemeanor or traffic offenses, and may also try juvenile offenders.

WHO IS SUBJECT TO THE FEDERAL MAGISTRATE JUDGE’S JURISDICTION?
Installation Commanders are responsible for maintaining order on the installation. They must respond to the misconduct of civilians as well as military members. It is imperative that Commanders be equipped with alternative response options in order to effectively deal with and deter civilian misconduct. The term “civilian” is quite broad. It includes dependents of military personnel, civilian employees, retired military personnel and their dependents, and other civilian visitors on‑base. It also includes Air National Guard members in Title 32 status, in a military or civilian status, in or out of uniform, who are on (active duty) military installations that have federal jurisdiction. 

On installations which have federal jurisdiction, an effective option the Commander may use for certain federal offenses is the United States Magistrate Judge. The Magistrate Court program applies to civilians over whom installation Commanders have limited options. While active duty Commanders have the full range of administrative sanctions, as well as criminal sanctions under the UCMJ, which are available when dealing with misconduct by a Title 10 military member, active duty installation Commanders may only administratively sanction their civilian employees, and may only suspend or revoke certain installation privileges of any civilian who commits misconduct on the installation. However, Commanders themselves cannot punish civilians, unlike military members, for criminal acts committed on the installation. That can only be done by civilian authorities. When there is federal jurisdiction, that authority is the United States Magistrate Judge.

HOW DO FEDERAL MAGISTRATES AFFECT THE AIR NATIONAL GUARD?
If your unit is co‑located on an active duty installation with federal jurisdiction, or your members find themselves on such installation, either during a TDY tour, deployment, or even in civilian status shopping at that installation’s commissary or BX, any minor offense they commit on that base that is not strictly military (such as insubordination to a superior officer, AWOL, etc.), will, upon their consent, be prosecuted in the Magistrate Court at that installation or in the nearest off base Magistrate Court.  A classic example is being TDY and speeding on the installation or driving under the influence of alcohol.

PREREQUISITES TO FEDERAL MAGISTRATE JUDGE ACTION

Installation Commander’s Referral

The first thing that happens before the federal Magistrate hears the case is that the installation Commander refers it to the Magistrate Judge. (While the U.S. Attorney may choose to prosecute crimes occurring on the installation without the Commander’s referral, this is unusual.)  On installations which have federal jurisdiction, AFI 51‑905 gives installation commanders authority to refer offenses to the Magistrate Judge for trial when administrative action is inadequate or inappropriate. Administrative action could include denial of shopping privileges (for shoplifting), loss of driving privileges (for traffic offenses), or barring one from entering the base (for serious or continued offenses). The administrative measures available will vary substantially depending on the particular status of the “civilian” offender, i.e., civilian employee, dependent, guest, etc. Commanders may do this either on a case‑by‑case basis, or if safety, discipline or other considerations warrant, Commanders may make a blanket determination that administrative disposition of certain offenses committed by civilians on the installation is not appropriate and that all such offenses should be referred to the Magistrate Judge for trial. 

Jurisdiction of Federal Court

Even if the Installation Commander refers a case to Magistrate Court, that Court must have jurisdiction to hear it.

Criminal actions committed by a civilian on an installation which has federal jurisdiction may be addressed in federal court, including Magistrate Court. If there is no jurisdiction, the civilian will be prosecuted in a state court. There are two ways a federal court can have jurisdiction over offenses committed on a military installation: by the kind of offense and by the ownership of the land.

Kind of Offense
Violation of any federal statute which does not rely on territorial jurisdiction (i.e., which government ‑ federal or state ‑ owns the land) may result in prosecution in federal court regardless of the status of the base. For example, federal statutes supersede state law and make counterfeiting, espionage, sabotage and bribery of federal officers federal crimes. If such an offense is committed on a military installation, including an Air National Guard base, even if only the state owns the land, the offense may be tried in federal court. Where jurisdiction is based on the kind of offense, it is unlikely that the offense will be tried in Magistrate Court, unless it is “minor.”

Ownership of the Land
Exclusive Jurisdiction
If the installation is owned by the federal government, or the State where the installation is located has ceded exclusive jurisdiction to the federal government, the State may not prosecute for offenses committed on the installation. Federal courts provide the only remedy. Under exclusive federal jurisdiction, federal courts will prosecute crimes which violate a specific federal statute or only violate a state statute.

Unlike state criminal statutes, the federal statutes do not provide for every kind of crime; serious, minor or traffic. For example, there is no federal vehicle and traffic law. But there is a federal statute called the Assimilative Crimes Act, 18 U.S.C. 13, which makes violating a state statute a federal offense if the act was committed on  federal land. It is by virtue of the Assimilative Crimes Act that civilians on active duty installations with exclusive federal jurisdiction can be tried in federal Magistrate Court for committing a traffic offense on the installation. The Magistrate Judge uses the state law to try the offense, and the authority (or what gives the jurisdiction) to do so is the Assimilative Crimes Act.

Concurrent Jurisdiction
If both the federal and state government have jurisdiction on the installation, either may prosecute offenses committed on the installation unless state law prohibits a state prosecution after there has been a federal prosecution. Usually, base Commanders of installations with concurrent jurisdiction have developed a Memorandum of Understanding with state or local prosecutors covering which offenses will be tried in which court.

Proprietary Jurisdiction
If the installation has only proprietary jurisdiction, federal statutes which rely on territorial jurisdiction resting with the federal government may not be enforced in federal court. All of these prosecutions must occur in state court. Violations of federal statutes that do not rely on territorial jurisdiction are prosecuted in federal court.

Individual’s Consent
Assuming the installation Commander refers a case to Magistrate Court, and that Court has jurisdiction to hear it, the individual defendant must consent before being prosecuted in Magistrate Court. It is rare that individuals do not consent. If the individual refuses to consent, jurisdiction over the case properly rests with the U.S. District Court, not the state court. If the individual consents to be tried in Magistrate Court, any conviction may be appealed to the U.S. District Court. 

In exclusive federal jurisdiction case where the offense is not “minor” (e.g., the offense is a felony), the individual has no “consent” option, and will be prosecuted before a United States District Judge and not before a U.S. Magistrate Judge. 

CONCLUSION

Even though Title 32 ANG personnel are not subject to prosecution under the UCMJ for offenses committed on active duty installations, they may be, whether in military (Title 32) or civilian status, subject to being prosecuted before a United States Magistrate Judge for the federal or state offenses committed on military installations.

KWIK‑NOTE: Consider including this topic in your Preventive Law Program. 
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