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Evidence – Differing Standards and Burdens of Proof


Updated by Major George Asinc, July 2001

AUTHORITY: Applicable state and federal law; Military Rules of Evidence.

INTRODUCTION
Every potential adverse action Commanders take, whether punitive or administrative, has a standard of evidence or burden of proof which must be met before the action may be taken. Depending on the kind of action taken, the standards of evidence and burden of proof may be different. This topic has been included in the Deskbook to acquaint Commanders with the terms used to permit or sustain the various kinds of adverse actions they may take.

The term “burden of proof” can mean one of two things. One, it is the amount of evidence that is necessary to achieve a goal (i.e., discharge, conviction, or search warrant). Two, it defines which party has to go forward with this amount of evidence. 

Before taking a particular action, your first question should always be: “Do I have the required amount of evidence to take the action?” 

When we talk of the burden of proof in a court‑martial, we use the term “beyond a reasonable doubt.” In administrative board proceedings, depending on the type, we say Commanders have the burden of proof by “clear and convincing evidence” or by a preponderance of the evidence.” We use the term “reasonable suspicion” when considering command‑directed urinalysis tests.

STANDARDS OF EVIDENCE AND BURDENS OF PROOF

Reasonable Suspicion/Articulable Suspicion

Reasonable suspicion is defined as having a rational basis to feel that a person may have done something wrong. This standard of evidence is less than probable cause, and although it may be based on slight evidence, it defines the minimum amount of evidence which Commanders must have to take action against a military member. Under the applicable military regulations, a command‑directed urinalysis test may be ordered only if the Commander has a “reasonable suspicion” that the individual may have used illegal drugs, e.g., if a member displays unusual or aberrant behavior under the circumstances.

Probable Cause

Probable cause defines a reasonable ground for belief in the existence of facts warranting the action taken. It is an apparent state of facts found to exist upon reasonable inquiry (that is, such inquiry as the given case renders convenient and proper) which would induce a reasonably intelligent and prudent person to believe in a criminal case that the accused person has committed a crime charged, or in a civil case that a cause of action exists.

Probable cause is more evidence than reasonable suspicion and is the standard that must be met to support a Commander’s authorization to conduct a search and seizure or to support an apprehension. 

Preponderance of the Evidence
A preponderance of evidence is the greater weight of evidence. While “preponderance of the evidence” cannot be stated in terms of a mathematical formula, since a “preponderance” means the scale tips ever so slightly in favor of one party’s evidence, it may loosely be analogized to a minimum of 51% to 49% in favor of one party’s evidence. Preponderance of the evidence is determined by the greater weight of all evidence, which does not necessarily mean the greater number of witnesses for a particular side. The witnesses’ opportunity for knowledge, information possessed, and manner of testifying determines the weight of their testimony.

This is the amount of evidence or standard of evidence that must be met before an individual can be administratively discharged.

Clear and Convincing Evidence
This is more evidence than a “preponderance,” but less than “beyond a reasonable doubt.” It is the degree of proof that will produce a firm belief or conviction and that is sufficient to convince ordinary prudent‑minded people who are unbiased and unprejudiced. The proof need not be conclusive.

This is the standard of evidence that the prosecution must meet if a defendant contests the validity of the “consent” they gave to the police when the police conduct a “consent search” (e.g., a consent urinalysis test).

Beyond a Reasonable Doubt
This is the highest burden of proof and is usually reserved for criminal trials and court-martial.

An accused person is entitled to an acquittal if, in the minds of the jury, guilt has not been proven beyond a reasonable doubt. A reasonable doubt is that state of the minds of the jurors in which they cannot say they feel an abiding conviction as to the truth of the charge. It is a doubt to which a juror can ascribe a good reason. While this burden of proof cannot be equated with a mathematical formula, it loosely can be analogized to 99% to 1% in favor of the prosecution’s or government’s evidence in favor of the guilt of the accused.

PRESENTATION OF EVIDENCE
A Commander should not confuse the standards of evidence and burdens of proof with the actual evidence the prosecutor (or recorder in an administrative proceeding) uses to PROVE the government’s case or “meet” its burden of proof. Although there are many types of evidence, such as documentary, demonstrative and testimonial, all types of evidence can be categorized into DIRECT and CIRCUMSTANTIAL evidence. 

Direct Evidence 

Direct evidence is that means of proof which tends to show the existence of a fact in question, without the intervention of the proof of any other fact; and is distinguished from circumstantial evidence, which is often called “indirect” evidence. Direct evidence means that witnesses can testify they know a fact because of the operation of any of their five senses: they saw it, they heard it, they smelled it, they tasted it, or they felt or touched it. Evidence based on the five senses is what is meant by the term “direct evidence” or “direct knowledge.” While direct evidence can be strong evidence, it inherently is subject to human fallibilities: for example, a person may not have been in a good position to see or hear something; or human emotions such as fear or anger may have affected perceptions.

Circumstantial Evidence
Circumstantial evidence includes all evidence of an indirect nature. It an also be considered as inferences drawn from facts proven. It also means the existence of principal facts that are only inferred from circumstances. It consists of reasoning from facts which are known or proven to establish another fact. 

Circumstantial evidence involves reasoning to a conclusion from other known facts. For example, it is winter, you live in the northeast part of the United States and as you look outside just before retiring for the evening, it is clear and dry outside. You sleep soundly through the night and upon awakening the next morning, and before speaking with anyone, reading the newspaper, watching T.V. or listening to the radio, you look outside your bedroom window. You see no precipitation, but see a blanket of white covering the roads, the ground, the buildings and the trees. What happened during the night? It snowed, of course. You did not see it happen, but you believe that it snowed and do not have a reasonable doubt about this fact. Your knowing that it snowed was based on the facts existing when you went to bed the night before, and the facts existing upon your awakening. You put “2 and 2” together. This is circumstantial evidence.

Another example is the use in a trial of a scientific test such as a breathalyzer, which measures the alcoholic content in a person’s body by chemical analysis of the breath. As a juror in a DUI or DWI case, you may consider the results of the breathalyzer test in the case against a defendant. Although you did not see or otherwise have direct evidence of the person’s consumption of alcoholic beverages, if the judge permits the test results to be provided to you in court, you may use this test result as circumstantial evidence that the person had a certain percentage of alcohol in the body at the time of the offense.

Circumstantial evidence can often be more reliable than direct evidence, because of the potential human weaknesses associated with direct evidence. The expression “a person can’t be convicted solely on circumstantial evidence” is not necessarily true.

CONCLUSION
It is important for Commanders contemplating adverse action against one of their members to discuss the applicable standards of evidence and burdens of proof with their Staff Judge Advocate to ensure a successful result. 

KWIK‑NOTE: Supplement this topic with applicable state law.
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