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Chain of Custody


Updated by Major George Asinc, July 2001

AUTHORITY: 
Military Rule of Evidence 901(a); S.A. Saltzburg, M. Martin, and D. Capra, Federal Rules of Evidence Manual (7th ed. 1998, Supp. 2000), Vol. 3, pp. 1990-91; applicable state law.

DEFINITION

The concept of “chain of custody” is integral to the safeguarding of evidence. Any evidence that is introduced at a proceeding must not be altered in any fashion from the moment it is found to the time it is used in that proceeding. To demonstrate that nothing has altered or damaged the evidence during this time, the steps utilized to store and safeguard an item must be established. From the finding of this evidence through its use at a proceeding, all persons who had possession, custody or control of that evidence may be required to testify about their involvement with the evidence and what they did or did not do to ensure the evidence is in the same condition at the proceeding as it was when it was found or obtained. This is what is known as the “chain of custody” of a particular piece of evidence.

The safest method of ensuring that the chain of custody is not broken, thereby possibly invalidating the use of the evidence, is to use a form that will become the written record of all persons who have had possession, custody or control of an item from the time it is found until the time it is used.

IDENTIFICATION OF EVIDENCE

Drugs, urine samples, blood samples, weapons, clothing and other items related to an alleged offense or violation of a regulation are PHYSICAL evidence of that offense or violation. Commanders must preserve and safeguard any physical evidence in their custody. Physical evidence should be handled by as few persons as possible, since all who touch it may be required to appear at the proceeding and testify about what happened or did not happen to the evidence while it was in their possession, custody or control. Physical evidence must be carefully marked to ensure later identification and everyone who handles the evidence should record that fact on a chain of custody document.

The first person who assumes custody of physical evidence must mark it immediately to ensure that it will be identifiable at the proceeding in which it is sought to be used. This person may place the mark on the item itself if it can be done easily and without damaging the evidence. The mark usually includes the person’s initials, the date and the time. On the chain of custody record, the person should briefly describe the item, as well as the date and place of its discovery. If the evidence itself cannot be marked, it should be tagged, or placed in a sealed, suitably marked container. This container must be tamper‑proof or sealed to demonstrate an absence of tampering. The tag or label on the container should be marked with the person’s initials, the date, the time, and a description of the evidence. Physical evidence should be turned over to professional investigators such as security police, as soon as possible after it is found.

PRESERVATION OF EVIDENCE

Perishable and unstable items of evidence require special attention. They must be photographed or otherwise preserved, with the method of preservation depending on the type of evidence. Professional assistance is necessary, for example, to preserve a blood sample, a fingerprint or a tire track in the dirt. The security forces personnel or local law enforcement officials can assist in doing this. Documentary evidence is preserved by ensuring the original is not altered, defaced or damaged. Photocopies of original documents are usually permissible substitutes for the originals at the proceeding in which they are sought to be introduced, but only if the original is available for comparison, or its unavailability is satisfactorily explained. The reason the original is required for comparison is that reported cases show some people can and have performed “magic” with photocopy machines. Safeguard original documents, and watch the coffee stains.

KWIK‑NOTE: The chain of custody is an essential part of the base urinalysis program. Consult the Staff Judge Advocate for all chain of custody matters.
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