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Arrest by Civilian Authorities


Updated by Major George Asinc, July 2001

AUTHORITY: AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (1 Feb 98); applicable state law, including Codes of Military Justice and nonjudicial punishment regulations.

INTRODUCTION
As Commander, you may be notified or learn that one of the members of your command has been arrested for, accused of, or charged by civilian authorities with having committed a civilian criminal offense. The member may or may not be held by the civilian authorities for such offense. The member, at the time of the alleged commission of the offense, may have been on or off base, on or off duty, or in or not in the performance of military duty. Most often, though, the member will have been off base and not on duty. The member may be an AGR, technician, or traditional Guard member. The alleged offense may be anything from driving while intoxicated, shoplifting, or simple assault to more serious offenses.

When this information comes to your attention, by whatever means and from whatever source, the issue becomes what if anything MUST, CAN or SHOULD you do, as the Commander of that member. 

ACTION SEQUENCE

These actions apply to both enlisted members and officers unless otherwise specified.

CONTACT CIVILIAN AUTHORITIES TO GATHER INFORMATION

Contact the civilian authorities and inform them the person is a member of the Air National Guard. This will enable the civil authorities to understand why you are calling them about this person. Obtain a copy of the police report if you can. Ask the civilian authorities what actual charges have been or will be brought against the member, the circumstances of the case, and the maximum punishment imposable. This information will help you determine whether the civilian offense is a “serious offense” under the “Misconduct” sections of AFI 36-3209. Commission of such a “serious offense” is grounds for administrative discharge.

ACTION IF THE MEMBER IS DETAINED

The civilian authorities may ask your input regarding bond/bail or whether you would take responsibility for the member if he or she is released from custody pending trial.  The ANG cannot post bond.  The only thing you are permitted to do in your official capacity is to make a statement about the member’s character or prior record of reliability. However, you are not required to make such a statement.   Do not assume responsibility for the member in your official capacity.  If you wish to personally take such a responsibility, that is your choice; however, you should in no way involve the National Guard or the Air Force.   Unless you are PERSONALLY willing to accept the potential adverse consequences of the member’s failure to appear, you should not post bond or personally guarantee any action by the charged member. 

NOTE: Should the civilian authorities holding the member be foreign authorities, you should notify your judge advocate immediately.  Any applicable Status of Forces Agreement (SOFA) or bilateral treaties must be consulted.  In addition, certain instructions such as AFI 51-703, AFI 51-705 and AFJI 51-706, set forth action requirements.  See the topics in this Deskbook entitled “INTERNATIONAL OPERATIONS LAW ‑ FOREIGN CRIMINAL JURISDICTION” and “INTERNATIONAL OPERATIONS LAW ‑ STATUS OF FORCES AGREEMENT (SOFA)” for further guidance in this area.

QUESTIONING THE MEMBER
You have NO AUTHORITY TO COMPEL MEMBERS, because of their military status, TO TELL YOU about THEIR INVOLVEMENT in the CIVILIAN CRIME, and YOU CANNOT TAKE ADVERSE ACTION against them for their failure or refusal to do so. Read the topics in this Deskbook entitled “ADVISING SUSPECTS OF THEIR RIGHTS” and “EMPLOYEE INTERROGATION” if you intend to question them. 

ATTORNEY REPRESENTATION
A judge advocate cannot be appointed to represent the member in a civilian criminal matter. The civilian authorities will tell the member that the member may hire a civilian attorney at the member’s own expense, or if unable to afford one, the member may request that the court appoint a civilian attorney to represent the member free of charge.

MILITARY ACTION PENDING OUTCOME OF CIVILIAN CHARGES

As a practical matter, you may wish to wait until the civilian criminal offense has been finally adjudicated before deciding whether to take any adverse military action against the member.  If the member is exonerated from all civilian charges, including any lesser charge(s) derived from the original charge(s), you may not be able to take any formal adverse military action, and you may have to “undo” any adverse military action taken while the civilian case was pending.  This will depend on whether you have evidence, independent of any conviction, sufficient to support a basis for your adverse action.

While the civilian case is pending, you properly should consider whether to withhold promotion action, OPR comment or reenlistment options. These are justifiable exercises of your discretion while the civilian criminal case is pending, even if the member is later exonerated.  Coordinate all these actions with your MPF Chief and Staff Judge Advocate.

OBTAIN CERTIFIED COPY OF DISPOSITION

Before taking any military action based upon a civilian court conviction of the member, or officially deciding not to take action against the member, obtain a “certified” copy of the conviction or other disposition of the charge from the court (even if the member is found “not guilty” or the case is dismissed). You need this document as “official” evidence of the member’s commission of, or exoneration from, the charges for purposes of discharge action, other adverse action, or no action taken against the member. The certified copy of disposition is usually available at a nominal or no cost (to the ANG) from the court after the case is finally disposed of, i.e., after the member has been sentenced, if convicted, or after the case has been dismissed or otherwise finally adjudicated under state law. 

In addition to obtaining the certified copy of disposition, often civilian prosecutors or court personnel may, upon your request, provide you with investigative reports or statements, and which while not essential for you to take administrative action, may give you some useful background information surrounding the commission of the offense. If the civilian criminal case has been disposed of favorably to the accused, state law may provide that the records of the case are to be “sealed” and unavailable to anyone, including the ANG.

MILITARY ACTION AFTER DISPOSITION OF CIVILIAN CASE
Once you have obtained the certified copy of the final disposition of the case, immediately contact your Staff Judge Advocate to discuss appropriate administrative and/or disciplinary action. If you do not act promptly, the Air National Guard may be bound by your inaction and be unable to discharge the member. Understand, we are not advising you to act without full consideration of the appropriateness of your action, or without obtaining necessary documents. Time, however, can be of the utmost importance.

ADVERSE MILITARY CONSEQUENCES DUE TO CONVICTION

The member’s absence due to having been sentenced to civilian confinement is not a bar to processing a discharge or other appropriate action.

Enlisted Members

A member is subject to a discharge from the ANG under other than honorable conditions if the member is convicted (by either a plea of guilty or a finding of guilty) of a civilian crime which either:

1. 
Could be punished by a bad conduct or dishonorable discharge if it were prosecuted under the UCMJ (here, the UCMJ is used as the standard for discharge based on misconduct); or

2. 
Results in the civilian court actually sentencing the member to confinement of six months or more (without regard to suspension of the sentence or probation).

This applies to juvenile as well as adult proceedings. It also applies to actions tantamount to a finding of “guilty,” as defined in AFI 36-3209, para 3.21.4. 

Officers

If an officer is found guilty of any offense by civilian authorities and is sentenced to confinement in a federal or state penitentiary or correctional institution, regardless of whether or not the sentence is suspended, the officer may be involuntarily administratively separated by discharge or by being dropped from the rolls of the Air Force and Air National Guard in lieu of being discharged.

ADVERSE MILITARY CONSEQUENCES NOT DEPENDENT ON CONVICTION

Ask your SJA or security police to obtain all the police reports and any other evidence available.  If you find that the member has been arrested/convicted previously, review the member’s enlistment/re-enlistment forms to see if they include these previous arrests/convictions.  If they do not, you have an independent cause for discharge (fraudulent enlistment) apart from the current civilian charges.

Any evidence you gather regarding the member’s conduct may permit you to proceed with discharge action pursuant to AFI 36-3209, whether or not the member is successfully prosecuted by a civilian court.  A discharge action is not a criminal procedure.  For example, a member could be caught dealing narcotics by civilian police but, for some reason, not be prosecuted or convicted.  It could be because of suppression of evidence at trial or in exchange for the member’s cooperation with the police in gathering evidence about other drug dealers.  In those cases you may still proceed with an administrative discharge action based on evidence of the member’s misconduct, assuming you have sufficient evidence.  If you initiate a discharge action on the basis of the member’s commission of a serious offense rather than on the basis of a civilian conviction, you won’t be bound by whether or not the civilian authorities convict the member.

CONCLUSION
This topic has been designed to advise you of your responsibilities and give you some suggestions on the kinds of things you need to do when one of your members is arrested or becomes a defendant in a civilian criminal matter. Upon learning of such a situation, consult with your Staff Judge Advocate before taking any action.

KWIK‑NOTE: Civilian crimes committed by military members may form the basis of military administrative or disciplinary action.  
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