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Pretrial Confinement or Restraint
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AUTHORITY: Applicable state law.

AUTHORITY TO CONFINE OR RESTRAIN
For Air National Guard Commanders, this area is governed by the state Code of Military Justice or civilian state law. If there is no authority under the state Code or law, ANG Commanders cannot confine or restrain one of their members pending a court‑martial. There is specific authority in the UCMJ for certain active duty Air Force Commanders to exercise pretrial confinement or restraint of active duty service members, but the UCMJ does not apply to ANG members in Title 32 status. 

EFFECT OF ILLEGAL CONFINEMENT OR RESTRAINT
If you wrongfully (without authority) confine or restrain one of your members, you may have “bought” yourself and the government a civil suit for false or wrongful arrest, imprisonment or confinement, the damages for which you could be personally liable.

WHEN, IF EVER, MAY YOU DO IT?

Pretrial confinement or restraint presupposes you have initiated or will initiate court‑martial proceedings. As a practical matter, courts‑martial in the Air National Guard are not prevalent although authorized by many state Codes of Military Justice. For that reason alone, the use of pretrial confinement or restraint in the ANG is extremely rare. Due to the nature of service rendered by the traditional Guard member and the vagaries of each state’s Military Justice Code, you may never have the occasion to put one of your members in pretrial confinement or restraint. 

FACTORS TO CONSIDER

Should a situation occur in which you feel pretrial confinement or restraint is necessary, consult your SJA immediately. As a general rule, restraint prior to court‑martial is appropriate in few cases. The factors which you must consider include: 

1. Whether the member is a threat to others;

2. Whether the member is a threat to self; and

3. Whether there is a risk the member will flee the jurisdiction.

Since most Guard members perform their military duty close to their hometown, it may be difficult to prove they would leave a civilian job and their families over a problem at the unit. The biggest practical problem may be lack of appropriate facilities on the Guard base or in the civilian jail nearest the base to confine members prior to trial.

INTERACTION WITH CIVILIAN AUTHORITIES
If the situation is serious enough to warrant pretrial confinement or restraint, you should also be aware that state or federal authorities may also wish to prosecute the member for the alleged offense(s) if the member has also violated state or federal civilian law. In this event, although the National Guard, as a separate entity, may still be entitled to court‑martial the member for the same offense, the issue of your pretrial confinement or restraint of your member may be moot.

KWIK‑NOTE: Pre‑trial confinement or restraint is rarely, if ever used by ANG Commanders over Guard members in Title 32 status.
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