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Polygraphs (Lie Detectors) – Use in the Military


Updated by Major George Asinc, July 2001

AUTHORITY: 
Military Rules of Evidence (MRE) 707; AFI 36‑3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (1 Feb 98); AFI 51‑602, Boards of Officers (2 Mar 94); AFI 71-101, Vol. 1, Criminal Investigations (1 Dec 99); United States v. Gipson, 24 M.J. 246 (CMA 1987); United States v. Scheffer, 41 M.J. 683, (A.F. Ct. Crim. App. 1995), decision set aside, 44 M.J. 442 (C.A.A.F. 1996), decision of C.A.A.F. reversed, 523 U.S. 303 (1998); applicable state law.

INTRODUCTION
The polygraph is an investigative tool which can aid in determining facts both past and present.

AFOSI is the single manager for the Air Force polygraph program. All polygraph requests should be coordinated with the unit Staff Judge Advocate and AFOSI. Polygraph personnel are assigned regionally and travel worldwide to each base on an “as needed” basis. Therefore, you should know the address and telephone number of the AFOSI office nearest your base if you need to conduct a polygraph examination.

COURTS‑MARTIAL
MRE 707 and the Manual for Courts-Martial prohibit admitting into evidence at a court‑martial the results of a polygraph examination, the opinion of a polygraph examiner, or any reference to an offer to take, a failure to take or the taking of a polygraph examination, notwithstanding any other provision of law. The US Supreme Court upheld this prohibition against a Constitutional challenge in United States vs. Scheffer, 523 U.S. 303 (1998).  However, statements made during polygraph examination may be admissible into evidence if those statements are otherwise admissible independent of the fact they were made during the polygraph examination.  

The active duty rule that polygraph evidence is inadmissible in a court‑martial only applies to the Air National Guard in Title 32 status if the state where your ANG base is located has adopted the Military Rules of Evidence as part of its law. If your state has not adopted the MREs, then you must look to your state military or civilian law to determine the admissibility of polygraph evidence in a court‑martial. 

ADMINISTRATIVE BOARDS, NONJUDICIAL PUNISHMENT, AND INVESTIGATIONS AND INQUIRIES

While polygraph results will probably not play an important role in court-martial, they could assist in making determinations about nonjudicial punishment, investigations and inquiries, and may, under certain circumstances, be admissible in administrative board proceedings.

As a practical matter, Commanders will usually not initiate a request to a member suspected of misconduct to take a polygraph, because they will usually have sufficient evidence of the misconduct, or be able to obtain it through other investigative means, to take appropriate action.

The usual way the polygraph issue arises is that accused or suspected members will, through counsel, request Commanders to administer a government (AFOSI) polygraph to absolve them of any guilt. This is sometimes called an “exculpatory” polygraph. Upon receiving such request, your questions will be:

1. 
Can I grant the request? 

2. 
Should I grant the request?

3. 
Will the polygraph evidence be admissible in any pending or upcoming administrative board proceeding?

CAN I GRANT THE REQUEST?
THERE IS NO LEGAL REQUIREMENT FOR YOU TO GRANT A MEMBER’S REQUEST TO TAKE A POLYGRAPH. You can grant the request, but before you do, you should have your Staff Judge Advocate check with the AFOSI to see if they will do one.

SHOULD I GRANT THE REQUEST?
This is the BIG QUESTION. You are wise not to answer this question without first consulting with your Staff Judge Advocate. If your Staff Judge Advocate advises that you have enough reliable and credible evidence to be successful at the board proceeding or to take appropriate action as a result of the investigation or inquiry, and you really have no reasonable doubt the member requesting the polygraph has committed the misconduct, YOU HAVE NOTHING TO GAIN by granting the request. 

One of the considerations in answering this question in the context of a pending administrative board proceeding is whether the polygraph evidence will be admissible in that proceeding. This is further discussed later in this topic. 

Also, know this: most members who request a government polygraph, will have already taken and passed a civilian administered polygraph that you were not a part of. It is rare indeed, that members, especially if they are represented by military or civilian counsel, will offer to take a government polygraph and risk the results and statements made during the examination being used against them in a later adverse action proceeding, unless they know or are reasonably assured, they will “pass” the government’s polygraph. This knowledge or reasonable assurance comes after having passed a previous polygraph test, given by a competent polygrapher concerning the matters in issue, since passing one polygraph in most cases means the member will pass a second one (your test) concerning the same subject matter. This prior test may not matter to you, especially if you have a reasonable doubt of the member’s guilt and wish to provide the member every opportunity to be absolved of any guilt; but you should be aware of the likelihood of an earlier test when the member requests to take a government polygraph.

In most board proceedings ‑ and it often surfaces in urinalysis boards ‑ you usually have sufficient evidence to sustain the allegations, and probably should not grant the polygraph request. If the available evidence is conflicting with no clear indication either way of the commission or non‑commission of the misconduct, you may consider granting the request, although you are not required to.

Although the scientific reliability of the polygraph has not sufficiently been established to permit its use in evidence at a criminal trial or court‑martial, polygraphs are widely used by civilian and military law enforcement officials in investigations and inquiries. 

Assuming it is ultimately determined that the polygraph evidence will be admissible at a board proceeding, as a condition of your granting the request, the member and the member’s counsel should sign an appropriate statement before the government test is administered, that the decision to take the polygraph examination was voluntary and on the advice of counsel, that anything the member says or does during the examination and its results will be admissible in evidence against the member, and that the member will submit to the examination under the procedural rules of  the AFOSI. Your Staff Judge Advocate should prepare this statement. 

WILL THE POLYGRAPH EVIDENCE BE ADMISSIBLE?

As previously mentioned, before answering the question “Should I grant the request?” you should determine whether the polygraph evidence will be admissible in a pending administrative board proceeding. If it will not be admissible in that proceeding, it makes no sense to grant the request. 

The rules of evidence in administrative board proceedings are more relaxed than they are in a court‑martial. Pursuant to AFI 36‑3209 the legal advisor has discretion to admit or refuse to admit polygraph evidence. Pursuant to AFI 51‑602 the legal advisor has discretion to admit all evidence that is relevant, reasonably available and is not cumulative. Polygraph evidence is hearsay, but in board proceedings, the rules against hearsay are relaxed if the legal advisor determines that the nature of the hearsay evidence presents adequate safeguards of its truthfulness. As a practical matter, a legal advisor will probably determine a civilian-administered polygraph test does not have sufficient indicia of truthfulness, but may find a government administered test is of sufficient truthfulness to warrant its admission into evidence. That distinction is often based on the military’s unfamiliarity with the methods used by, and qualifications of civilian polygraphers, especially when the prior test was given without the military’s participation. 

Also, pursuant to AFI 51‑602, para 2.1.6 Air Force and Air National Guard policy is that polygraph test results are not admissible except on the consent of the legal advisor, recorder and the respondent, i.e., the member accused of misconduct. Thus, if the polygraph result is unfavorable to the member, the member can prevent its use in the board proceeding.

KWIK‑NOTE: Before granting a unit member’s request to take a polygraph examination, Commanders should discuss all the ramifications with their Staff Judge Advocates.
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