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Driving While Intoxicated and Other Offenses Involving Intoxication


Updated by Major George Asinc, July 2001

AUTHORITY: Applicable state law (civilian or military); Uniform Code of Military Justice, Article 111 (for reference only).

INTRODUCTION
Alcohol-related driving offenses committed by military members, whether they are “on” or “off” duty and alcohol‑related non‑driving offenses while a member is on duty, pose special problems for a Commander. The duty status of the member (Title 10 or Title 32, or “off duty”), the place of the offense, and the law of the state are factors which will determine what courses of action are available to a Commander to deal with those special problems.

DRIVING OFFENSES

Civilian

Depending on state law, the offense may be Driving While Intoxicated (DWI), Driving Under the Influence (DUI), Driving While Ability Impaired (DWAI), or similar term, and the offense may be either or both: (1) a function of alcohol concentration in the blood measured by a chemical test of the breath, blood, urine or saliva; or (2) a function of the opinion of the investigating or arresting law enforcement officer or other eyewitness, that the offending driver is intoxicated, under the influence or impaired. In the first stated offense, the blood alcohol concentration of .08% to .10% is usually, under state law, the cutoff for DWI or DUI. In the second stated offense, the blood alcohol concentration may create a presumption or inference of intoxication, being under the influence, or impairment, to aid the prosecution in its proof of the charge.

Military Title 32 Status
The UCMJ does not apply to members in Title 32 or civilian status. Most state military laws or regulations do not specifically address these alcohol-related driving offenses, leaving their prosecution to state civilian authorities. If your state’s military law or regulation specifically covers these offenses, it will usually govern when a member is in Title 32 status, and is on base when the offense is committed.

Military Title 10 Status

The UCMJ (Article 111) applies. However, under the UCMJ, “intoxication” is defined not in terms of a percentage of alcohol concentration but in terms of impairment. Specifically, “intoxicated” for military justice purposes is defined as the presence in the blood of any amount of alcohol, however small, sufficient to sensibly impair the rational exercise of the mental and physical faculties (required for vehicle operation). Thus, the alcohol concentration percentage (via breathalyzer, blood test, or urinalysis) is not determinative in and of itself. Rather, results of these chemical tests should be considered together with other evidence of intoxication (manner of driving; behavioral/sobriety test; observations of investigating police and other witnesses). Thus, it is entirely possible for a person to be DWI even though a breathalyzer or BAT (blood alcohol test) eventually discloses a blood alcohol concentration considerably below .10%. 

SPECIAL PROBLEMS
Here are some special problems with which a Commander may be confronted involving these offenses and military members, and the courses of action available.

1. 
Member in Title 32 status or state active duty and on ANG base at time of offense. Unless state military law or regulation specifically applies, the member will be prosecuted by civilian authorities for violating the civilian law. Security forces should detain the member and call civilian authorities for further processing of the member. A Commander may take disciplinary or adverse administrative action against the member either pending the outcome or after the disposition of the civilian charge.  Suspension of base driving privileges may be authorized. Before taking any action, however, the Commander should consult the Staff Judge Advocate.

2. 
Member in Title 32 status and on Air Force base or other active duty installation at time of offense. The UCMJ does not apply because of the member’s status but the Installation Commander of the place of offense can suspend or restrict the member’s driving privileges on that installation, as well as on other active duty installations. The member’s Commander should consider appropriate disciplinary or administrative action depending upon the provisions and applicability of the state military law or regulation of the member’s unit’s state. Consult the Staff Judge Advocate before action is taken. 

3. 
Member in non-duty status at time of offense. Whether the member commits the offense on civilian or military land, and is or is not subject to prosecution for violating that jurisdiction’s DWI, DUI or DWAI laws, the member’s Commander may be able to take appropriate disciplinary or administrative action, if the state military law or regulation provides that simply because the member is a part of the organized militia of the state, the member is therefore always subject to state military law or regulation. Consult the Staff Judge Advocate before action is taken to see if your state’s law so provides.

4. 
Member in Title 10 status and on active duty installation at time of offense. The UCMJ applies. If security forces suspect a person is DWI, DUI or DWAI, due to erratic driving, alcohol on the breath, presence of an open container in the vehicle, etc., then the security forces officer may require the vehicle operator to take a field sobriety test, the results of which are documented on DD Form 1569. If the performance on the sobriety test reasonably suggests alcohol caused impairment, the operator will be asked to take a breathalyzer test. If the driver cannot or will not consent to the breathalyzer test, the base Commander may issue an “authorization to search” for an involuntary BAT. That may not be necessary however if the SF’s observations of the driver are well documented. If the suspect refuses the test, the Installation Commander may suspend or revoke installation driving privileges regardless of the outcome of the charges, and may also prosecute the suspect for failure to obey a lawful order.  Furthermore, if there is suspicion the driver is under the influence of chemicals or drugs other than alcohol, then depending on the level of suspicion, a command directed urinalysis or “authorization to search” to take a BAT may be issued. Note also that state military law or regulation may have a special provision governing Guard members in Title 10 status, so that both the UCMJ and state law may apply. Consult the Staff Judge Advocate in this situation.

ADVERSE CIVILIAN CONSEQUENCES
In addition to any adverse military effects on the member, upon conviction of an alcohol-related driving offense the following adverse civilian consequences will likely befall the member:

1. Restriction of the Offender’s driving privileges or a temporary suspension of the Offender’s driver’s license;

2. Substantial increase in automobile insurance premiums or cancellation of insurance; 

3. No medical or lost wage coverage under the member’s automobile insurance policy if the member is injured and/or is disabled from employment due to an alcohol‑related accident; 


3. 
Substantial private attorneys fees in the civilian proceeding; and/or


4. 
Suit against the member for any personal injury or property damage caused to third persons if there was an accident: 


a. 
The member will be sued individually if not in a duty status at the time of the offense; and


b. 
Both the member and possibly the State (if state active duty) or the U.S. (Title 10 or Title 32 status) will be sued if the member was in a duty status at the time. In such case, however, the member will not likely be indemnified by the State or U.S. since the member will be deemed not to have been acting within the scope of employment while DWI, DUI or DWAI. Also the state and federal government may not even be liable since the person was not acting within the scope of employment.

NON‑DRIVING OFFENSES

Civilian or Military Status
The typical non‑driving alcohol related offense is drunk on duty. If a Commander reasonably believes a member is drunk on duty, based upon either the Commander’s personal observation or the reliable report of another person who observed the member, a BAT or urine sample is not required to prove intoxication. If the observer was in a position to observe the breath, eyes, stance, walk or speech of the suspected intoxicated member, and is able to form an opinion that the member is intoxicated, that may be sufficient to take appropriate disciplinary or administrative action. The type of action permitted depends upon the status of the member at the time of the offense: whether the individual is on Title 10, 32 or state active duty or was in the status of a federal technician or state employee. 

The reliability of the observer is enhanced if the observer has previously seen the currently suspected intoxicated member in a non‑intoxicated state. As stated earlier, although a BAT or urine sample is not required to prove the offense, if one is desired by the Commander, either to enhance the proof of intoxication or to prove intoxication from drugs of a member in a military status at the time of the offense, a Search Authorization (military equivalent of a civilian Search Warrant) is probably necessary before the BAT can be ordered, if the Commander wants to have the results admissible in any applicable disciplinary or administrative proceeding. The observations of the witness supporting the claim of suspected intoxication, as well as those of a doctor (to whom the suspect may be ordered to report to also be observed) should be written in affidavit form to support the Search Authorization.

Those same affidavits should be prepared as written evidence of the commission of the offense, even if a BAT is not ordered for the military member.

The Search Authorization should not be used to order a BAT for federal technicians or state employees. Federal regulations, or state law and regulations, or any applicable collective bargaining agreement will govern persons in such status at the time of the commission of such offense. Drunk or intoxicated on duty is usually not a civilian offense, so as a practical matter, bringing the member to the local police or consultation with the local civilian prosecutor to attempt to obtain a search warrant, is not a viable course of action. Remember, the Commander only needs the Search Authorization for a BAT or urine sample, and these are not required to prove intoxication; the personal observations and opinion of a reliable person are often sufficient. The Staff Judge Advocate should be consulted before ordering any BAT or urine sample, or before issuing a Search Authorization in these cases.

KWIK‑NOTE: DWI offenses committed on ANG bases by Title 32 personnel should be referred to local civilian law enforcement officials. BATs are usually not necessary to prove non‑driving alcohol related military offenses. You may wish to supplement this topic with state law requirements.
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