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Consent Urinalysis


Updated by Lt. Col. Suzanne Peters, July 2001

AUTHORITY:  Military Rule of Evidence 314(e); AFI 44-120, Drug Abuse Testing Program (1 Nov 99); and applicable state law.

INTRODUCTION

The authorized methods for selecting a member to provide a urine sample for drug testing are as follows:

1. Inspection, either by random selection or as a unit sweep for health and safety reasons.

2. A search and seizure based upon probable cause.

3. A command directed urinalysis.

4. A member consents to provide a urine sample for testing.

To be valid, consent must be given voluntarily.  Voluntariness is a question to be determined from all the circumstances.  Although a person’s knowledge of the right to refuse to give consent is a factor to be considered in determining voluntariness, it is not required to prove such knowledge to establish a voluntary consent.  Mere submission to the color of authority of personnel performing law enforcement duties or acquiescence in an announced or indicated purpose to search is not voluntary consent.  

In other words, in order for a consent to provide a urine sample for testing to be valid, the member must be doing so, not because he thinks he will be ordered to do so whether he agrees or not, but because he genuinely wishes to consent.  Further, consent means the member has not been threatened or forced to cooperate.

WHEN TO SEEK CONSENT

Although you may have a valid reasonable suspicion (command directed) or even probable cause to obtain a urine sample for testing, it is always prudent to seek the member’s consent.  Reasonable suspicion or probable cause may be challenged, but if properly obtained, it is very difficult to defeat the validity of a consent search.

HOW TO OBTAIN CONSENT

Always consult your SJA before attempting to get consent from a member.  Only commanders or authorized security police (OSI) personnel should seek consent.  Consent must be voluntary and the circumstances and atmosphere in which it is obtained must be conducive to voluntariness.  The member should not be intimidated, threatened or coerced.  If challenged in a judicial or administrative proceeding, the government has the burden of proving the consent was voluntary.

The following suggestions are provided to ensure the consent is obtained voluntarily:

1. Request the member’s consent in your office.  Avoid the member’s embarrassment or peer pressure to say yes or no by seeking the consent in front of other unit members.

2. Seek consent from the member in the presence of at least one witness.  If the member is an officer, the witness should be an officer.  If the member is enlisted, the witness should be your First Sergeant or an NCO of higher rank than the member.  

3. Explain to the member your reason for requesting the consent to search.  Do not tell the member that you will obtain the urine sample whether the member consents or not.  This will affect the voluntariness of the consent.  Of course, if the member does refuse, you will either order a command directed test or a probable cause test.

4. You are not required to advise the member of the right to consult with counsel before deciding whether to

consent.

5. Do not keep the member in your office for an unreasonable length of time while trying to obtain the consent.  Ten minutes should be all the time that is necessary to explain why you are seeking consent. This time limit is not absolute.  Circumstances may cause it to vary.  The more time you spend in your office seeking to obtain consent, the greater the potential for a successful claim that the consent was involuntary.

6. If the member refuses to give consent, do not ask again.

7. If the member says yes, give the member a written consent form to read and sign.  An oral consent is valid, however, it is always better to get it in writing.  You and the witness should sign it in the presence of the member.  Attachment 1 to this topic is a sample form which incorporates the necessary provisions to best ensure a valid voluntary consent.  If the test is positive, the written consent can be used as evidence if the member later claims the consent was involuntary.  

8. Keep the original consent form in a secure place and provide a copy to the member.

9. After the member has consented, the member should be escorted to the medical facility to provide the urine sample.  There should be no delay in testing.  Previous arrangements should have been made with the medical facility. 

10. A positive test result from a consent urinalysis allows you to recommend any authorized character of discharge and permits you to take disciplinary action.

KWIK-NOTE:  Never seek consent from a member to take a urinalysis test without first consulting with your SJA.  Review state law for any special requirements to obtain valid consent of a member to take a urinalysis test.
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CONSENT TO PROVIDE URINALYSIS SAMPLE FOR TESTING

I (name, rank, SSN, unit) have been asked by my Commander to voluntarily consent to provide a sample of my urine to be tested for the presence of illegal drugs.

I have been told by my Commander and I understand that I cannot be nor have I been required, ordered, directed, compelled, coerced, forced, or unduly influenced to voluntarily consent to provide this sample, nor can there by any adverse consequences of any kind to me for refusing to voluntarily consent to provide a sample of my urine.

I also state that I have never been offered or promised, nor will I receive any rewards, favors, compensation, benefits, or special consideration to induce me to voluntarily consent to provide a urine sample, whether or not my test results are positive for illegal drugs.

I understand that if I voluntarily consent to provide a urine sample and the results of the test of that sample are positive for illegal drugs:  

1. I will be immediately processed for administrative discharge from the Air National Guard and as a Reserve of the Air Force;

2. The character of the discharge recommended may be Under Other than Honorable Conditions (UOTHC);

3. Whatever rights I may have to an administrative discharge board are independent of my consent to provide the sample;

4. My consent to provide the sample does not relieve the government of proving its case against me in the administrative discharge proceeding;

5. If I am discharged it will be because of illegal drug use;

6. After discharge I will probably not be permitted to re-enter the military service in any component or service; and

7. If I receive a UOTHC discharge, I may not be entitled to certain benefits from the Veterans Administration or otherwise that I might have been entitled to had I received a higher character of discharge.

I further understand that the effects of a positive test result if my sample is given on consent are the same as if I provided the sample as a result of random selection, a group health and safety inspection, if the Commander had probable cause to believe I had illegally used drugs, or as part of a routine medical examination or emergency medical treatment.

I have read and understand this statement, and I have had ample time to consider my decision to consent to provide a sample for testing for illegal drugs.  I hereby voluntarily consent to provide a sample of my urine for testing for the presence of illegal drugs.

_______________________
_________________________
___________________

Member’s Name (Printed)

Signature


Date

_______________________
_________________________
___________________

Commander (Printed)

Signature


Date

_______________________
_________________________
___________________

Witness (Printed)


Signature


Date
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