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Active State Duty


Updated by Maj. Dan Bertsch, May 2001

AUTHORITY: United States Code, Title 32; ANGI 36-2001, Management of Training and Operational Support Within the Air National Guard (15 Jan 97); ANGI 36‑101, The Active Guard/Reserve (AGR) Program (29 Dec 93); applicable state law.

INTRODUCTION
Members of the Air National Guard are part of the state militia. While the unit is organized, armed, and equipped wholly or partly at federal expense and is federally recognized, it remains a state organization under the command and control of state authorities, except when federalized. Training is under the Sixteenth Clause of Section 8, Article I, of the U.S. Constitution and the appointment of officers is under the same authority. Federal benefits are strictly limited to those authorized by statute and regulation.

DUAL MISSION
Units of the Air National Guard have a dual mission. The first is a federal or state mission to provide units organized, equipped, and trained to function efficiently in the protection of life and property and the preservation of peace, order and public safety under competent orders of Federal or State authorities. The second is a federal mission to develop, maintain, and provide the Air Force with operationally ready units to augment the Active Air Force upon mobilization, and support of DoD peacetime operations.

EFFECTS OF STATE ACTIVE DUTY vs. TITLE 32 DUTY
If the anticipated activity is purely a State function, liability for injury to members is strictly a matter of State law, and there is no protection under the Federal Tort Claims Act. In addition, the State is probably responsible for loss or damage to equipment and may have an obligation to reimburse the Federal government for these losses. 

While members of the National Guard routinely provide support during natural disasters, these actions are normally a matter of State concern. When the governor orders the National Guard to full-time active state duty, the issues discussed above should be considered. This decision may impose state liability for damage to Federal equipment. Members may accrue no federal military pay or retirement benefits and may be unable to attend UTAs while in a full-time State active duty status.

Ordering AGR personnel to State active duty has many problems. These individuals are on full-time status with a specific charter to organize, administer, recruit, instruct or train National Guard members.  The Army Judge Advocate General has concluded, based on a change in the language used in the annual National Defense Authorization Act, that there is no longer any authority for AGRs to perform state missions.  NGB/JA is preparing a proposed amendment to 10 U.S.C. 12310 to address this problem.  You should consult your Staff Judge Advocate regarding the status of this proposed legislation and any proposed use of AGR personnel for state missions.
Before a unit is called to full-time state active duty status, the Commander should review the available options with the Staff Judge Advocate and establish protocols to resolve the anticipated use of National Guard resources to avoid delays and minimize problems in the event the governor orders a unit to State active duty. 

KWIK‑NOTE: Active State duty is the state equivalent of ANG members being mobilized under Title 10 to federal active duty. You may wish to supplement this topic with state law requirements.
RELATED TOPICS:







SECTION

Active Duty ‑ Air National Guard Members 





11-2

AGR Program 








11-4

Federal Government Property Furnished to the ANG




25-10

Status of National Guard Members






11-7

Air National Guard Commander’s Legal Deskbook


