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AUTHORITY: 
ANGI 36‑101, The Active Guard/Reserve (AGR) Program (29 Dec 93); 10 U.S.C. 101(d), 12602(b)(2); 32 U.S.C. 101(19), 502(f); 38 U.S.C. 4312; King v. St. Vincent's Hospital, 502 U.S. 215 (1991)(superseded by amendment to 38 U.S.C. 4312); applicable state law and regulations.

STATUTORY BASIS

The Active Guard and Reserve Program was established in the early 1980s with participants then ordered to active duty under Title 10, U.S. Code. In 1984 the Congress redefined AGR status as "Full‑time National Guard duty" (FTNGD) in the definitions sections of both Title 10 and Title 32, which read: 

“Full‑time National Guard duty” means training or other duty, other than inactive duty, performed by a member of the Army National Guard of the United States or the Air National Guard of the United States in the member's status as a member of the National Guard of a State or territory, the Commonwealth of Puerto Rico, or the District of Columbia under section 316, 502, 503, 504, or 505 of title 32 for which the member is entitled to pay from the United States or for which a member has waived pay from the United States.

Orders to duty are now pursuant to 32 U.S.C. 502 (f), which is a general authority for training or other duty in a Title 32 status. The above legislation clearly established that AGRs are under the command and control of the respective governor rather than under that of the Army or the Air Force directly. Pay, allowances, benefits and privileges are essentially identical to those of the active component forces except that for purposes of Department of Veterans Affairs (DVA) benefits, a National Guard AGR member is considered in an "active duty for training" status. This status currently excludes such DVA entitlements as a G.I. Bill mortgage, active component educational benefits, National Cemetery burial, or post‑AGR medical care that is not directly related to an in‑line‑of‑duty incident. However, AGR benefits and privileges include legal assistance from active duty legal offices of any component, and military medical treatment at all times.

RE-EMPLOYMENT RIGHTS

Additionally, the post‑tour civilian re-employment rights of AGRs are those defined in 38 U.S.C. 4312.  Due to problems of statutory interpretation (which even necessitated a U.S. Supreme Court decision) and the lack of uniformity with respect to the time which may be spent away for military service, the U.S. Congress in 1994 undertook to rewrite the Veterans’ Re-employment Rights Act, now referred to as the Uniformed Services Employment and Reemployment Rights Act (USERRA)(38 U.S.C. 4301 et seq.).  The statute now provides explicit limitations and notice requirements, including, in the case of a person whose period in the services was for more than 180 days, the submission of an application for re-employment no later than 90 days after the completion of that period of service.  (38 U.S.C. 4312)

MILITARY JUSTICE JURISDICTION
AGRs are under the jurisdiction of their state Code of Military Justice while in their usual Title 32 duty status. These codes vary widely from state to state. As with any other member of the ANG, that jurisdiction can change to the Uniform Code of Military Justice by changing to Title 10 status for either OCONUS duty, initial training, or active federal service.

STATUS AND BENEFITS

Since AGRs are not deemed on active duty like a member of the regular Air Force, the federal Soldiers' and Sailors' Civil Relief Act does not apply to them while in Title 32 status.

AGR members are in a duty status at all times unless on leave, similar to active duty members of the Air Force. 

All AGRs must have performance evaluations, officers pursuant to AFI 36-2406, and enlisted members in accordance with ANGR 39‑62.

AGR grade authorizations are based on the underlying military technician (civil service) grade approved for each position.

Both DoD Standards of Conduct (DoDD 5500.7) and prohibitions against certain political activities (AFI 51-902) apply to AGRs.

AGR members may achieve an active duty retirement by the completion of 20 years of creditable active service. Any active duty or active duty for training may be combined with AGR service in the computation of time toward an active duty retirement. Inactive duty points may not count toward qualifying years of service. Alternatively, for all members each day of AGR service counts as one active duty point toward a reserve component (age 60) retirement.

TERMINATION

The grounds and procedures for involuntary termination for cause from AGR status are prescribed in ANGI 36‑101, paragraph 6.5. Briefly, the termination process commences by a letter of notification, followed by a 5‑day period to respond in writing. The state Adjutant General may appoint an investigating officer to investigate and recommend appropriate action. The state Adjutant General is the separation authority. Such action results in the member being converted to "drill" or traditional Guard status.  However, they should be considered for discharge.  Discharge from the National Guard and/or as a Reserve of the Air Force may thereafter be as prescribed in AFI 36-3209. Separation pay is payable to AGRs who are involuntarily released before the scheduled tour if they meet eligibility requirements outlined in DoDFMR  (see also AFI 36-3207, Separating Commissioned Officers (1 Feb 99)).

If an AGR member commits an act which leads to administrative discharge processing, it may, in some cases, be appropriate to accept the member's voluntary resignation from the AGR program, and continue with the action to discharge the member from the Guard.

KWIK‑NOTE: While AGRs have nearly the same pay allowances, benefits and privileges of active duty personnel, they are in state status (Title 32), and hence governed by the same statutes and regulations as traditional Guard members.
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